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preface

On the initiative of the ICA Regional Office for West Africa, located 
in Abidjan - Ivory Coast, a seminar on co-operative development was 
organised in Guinea/Conakry, coinciding with the annual statutory meetings 
of the Regional Council. On 6 and 7 November 1991, representatives from 
both government and national co-operative organisations from ten countries 
of the region, i.e., Burkina Faso, Cape Verde, Cote d'Ivoire, The Gambia, 
Ghana, Guinea/Conakry, Mali, Niger, Nigeria and Senegal took part in the 
programme. The theme of reflection and discussion was: "Co-operative 
Legislation, Political Democracy and Economic Liberalisation in West 
Africa". Personalities such as Mr. Lars MARCUS, President of ICA, Mr. 
Claes THROSELIUS, Deputy Director General, Messrs. Torger DAHL and IMBSEN 
of NORCOOP, Mr. Yves REGIS, President of CICOPA, Mr. Momodou DIBBA, Member 
of the Executive Board of ICA, Mr. Gunter HEYLAND, Resident Representative 
of the Friedrich Naumann Foundation, Mr. Yves COUVREUR, ILO Regional 
Advisor for Co-operatives, Mr. Paul in TOMANAGA of ACCOSCA and other 
dignitaries assisted and took interest in the discussions, conclusions and 
recommendations of the Seminar.

Dr. Dionysos MAVROGIANNIS, Chief, Human Resources, Legislation,
Studies and Documentation of the ILO Co-operative Branch, analysed the 
legal and economic situation of co-operatives in Africa in comparison with 
conditions of development and functioning of European co-operatives in 
both West and East Europe. Dr. MAVROGIANNIS was assisted by the following 
three Resource Persons who presented case studies on the West African 
experiences drawn from both French and English speaking countries:

Ms. Frangoise KI-ZERBO who made a presentation on co-operative 
legislation and the democratisation process in Africa, Mr. Dodou 
M. NYANG who focussed attention on The Gambia's experience within the 
context of political democracy and economic liberalisation and last 
but not the least, Mr. Salemoussa SOUMAH who presented an analysis of 
present and past laws in the Republic of Guinea. On the other hand, 
Ms. F.D. TALL and Mr. MOREAU of the technical assistance project for 
self-help banking schemes in Senegal also made a presentation on their 
operations.

The overall organisation of the Seminar was undertaken by Mr. KIBORA 
Ada Souleymane, Director of the ICA Regional Office for West Africa and 
the Staff of his Office in close and efficient collaboration with Dr. 
Abdoulaye SYLLA, Director, National Service for Technical Assistance to 
Co-operatives in Guinea. Mr. Daouda TANGARA, Mali's National Director for 
Co-operative Action and Development was assisted by Mrs. Fatoumata BAH of 
Guinea and Mr. SOUSSOU Moussa of Niger in presiding over the debates and 
formulating conclusions and recommendations.

Conclusions and recommendations drawn from the country papers as well 
as from the contributions of the resource persons are of particular 
interest to the ICA, to governments and to co-operative movements of the 
countries of the region as far as co-operative policy and co-operative 
legislation are concerned. According to the conclusions, current 
co-operative laws are obsolete to the extent that they do not grasp the 
reality and they have not been elaborated with effective participation of 
co-operators. Rights and obligations of members are not clearly defined 
and the economic issues are under-emphasized. Procedures of registration 
and conditions of functioning of co-operatives are long and complicated. 
Special forms of co-operative action covering groups of population such as



women, artisans and workers, or field of activities such as saving and 
loans and others, are usually missing from existing legislations.
Finally, co-operatives are not independent from a political and financial 
point of view and the laws do not provide ways to educate and train their 
members.

How could this adverse situation be improved?

The participants believe that co-operative laws should be technically 
simple, flexible and adapted to local economic and social conditions and 
be revised periodically. Possible marriage between African customs and 
traditional institutions with modern European co-operative models should 
be sought. Creation of co-operatives should be simplified and 
decentralised, while autonomy and independence should be guaranteed. 
Relationship between co-operatives and State should be clearly fixed in 
the laws. Co-operative education and training could not be achieved if 
they are not provided for by legislation and states' support. The Seminar 
requested ICA and its Regional Office to undertake country studies on 
current legal situation and needs, and to analyse as well the 
fact-findings with a view to highlight problems and to propose possible 
solutions to the law-makers of the countries of the region.

At the request of Mr. KIBORA of ICA, the Co-operative Branch, ILO, 
accepted and offered an additional contribution to the Seminar by 
publishing its proceedings and making them available to all participants 
and those who may be interested in the role of co-operative legislation 
regarding the creation and functioning of genuine, viable and independent 
co-operatives in Africa.

Ms. Aline PAWLOWSKA, from ICA Geneva, and Mr. Charles SLOVENSKI, from 
Co-operative Branch ILO, performed the editing work of the documents 
prepared by Mr. KIBORA and Dr. MAVROGIANNIS. Translation of country 
papers and other contributions from English into French and vice-versa is 
unofficial. Faults and omissions may therefore have occurred. We offer 
our apologies for any inconvenience.

ICA, Geneva and the ICA Regional Office, Abidjan, take this 
opportunity to acknowledge heartfelt thanks to all participants, 
distinguished visitors and resource persons who contributed by their 
presence as well as by their documents and ideas, to the success of the 
seminar.

They also like to express their gratitude to the personnel of the 
Ministry of Decentralisation in Guinea, also to NRD/NORCOOP of Norway, the 
ILO, the German Foundation for International Development (DSE/ZEL), the 
Fondation du Credit Cooperatif of France and CICOPA for their financial, 
moral and material assistance which have immensely contributed towards the 
success of the forum.

Geneva, January 1992

Bruce THORDARSON 
Director General,
International Co-operative Alliance

Joseph FAZZIO 
Chief,
Co-operative Branch, 
International Labour Office



P R E F A C E

A 1'occasion de ses Reunions Statutaires Annuelles, le Bureau 
Regional de 1'Alliance Cooperative Internationale sis a 
Abidjan en Republique de Cote d'Ivoire, a organise les 6 et 7 
novembre 1991 a Conakry en Republique de Guinee, un Seminaire 
sur le Developpement des Cooperatives en Afrique de 1'Quest.

Le theme de ce forum de reflexion et d'echange portait sur: 
"Legislation Cooperative, Democratic Politique et
Liberalisation Economique en Afrique de 1'Quest".

Le present seminaire fait suite a deux autres organises 
respectivement les 7 et 8 juin 1989 a Niamey en Republique du 
Niger et les 17 et 18 octobre 1990 a Quagadougou au Burkina 
Faso. La rencontre de Niamey avait pour objet, la
planification strategique regionale du BRAO, fondee sur une 
analyse de la situation des cooperatives en Afrique de 1'Quest 
et une definition des priorites et d'un plan d'action pour les 
cinq prochaines annees. Celle de Ouagadougou avait pour theme, 
les programmes d'ajustement structurel (PAS) et le 
desengagement des Etats vis a vis des cooperatives en Afrique 
de 1'Quest.

Le Seminaire de Conakry a regroupe les representants des
mouvements cooperatifs nationaux, les delegues des structures 
etatiques de promotion et de tutelle des pays suivants : 
Burkina Faso, Cap Vert, Cote d ’Ivoire, Gambie, Ghana, Guinee- 
Conakry, Mali, Niger, Nigeria et Senegal. Qutre les delegues 
de la sous-region, le Seminaire a enregistre la participation 
de M. Lars MARCUS, President de I'ACI, M. Claes THQRSELIUS, 
Directeur Adjoint de I'ACI, M. Momodou DIBBA, Membre du
Commite Executif de I'ACI, M. Torger DAHL, Directeur de la 
Societe Royale Norvegienne NRD/NQRCQQP, M. Yves REGIS, 
President du CICQPA, M. Gunter HEYIAND, Representant Resident 
de la Fondation Friedrich Ebert a Conakry, M. Yves CQUVREUR, 
Conseiller Regional du BIT et de M. Paulin TQMANAGA,
Representant de I'ACECA a Nairobi.

Le Dr. Dionysos MAVRQGIANNIS, chef de la Section des 
Ressources Humaines, de la Legislation, des Etudes et de la 
Documentation au Service des Cooperatives du BIT a Geneve, a 
fait une communication sur les experiences des legislations 
cooperatives dans les anciens pays de 1'Europe de I'Est et 
dans ceux de la Communaute Europeenne. II a ensuite assure le 
role d'animateur principal du seminaire. II etait assiste de 
trois personnes ressources qui ont presente des etudes de cas 
sur les pays francophones et anglophones de 1'Afrique de 
1'Quest.
II s'agit de Mademoiselle Frangoise KI-ZERBQ dont 1'expose a 
porte sur "la Loi et la Democratisation en Afrique : les
Enjeux du Droit Cooperatif".



Monsieur Doudou NYANG a decrit et analyse la legislation 
cooperative en Republique de Gambie dans un contexte de 
Democratisation Politique et de Liberalisation Economique.

Monsieur Salemoussa SOUMAH de la Fondation Friedrich Ebert a 
fait une presentation analytique de la nouvelle loi 
cooperative en Republique de Guinee Conakry.

D'autre part, Mme TALL et M. MOREAU du Projet d'Assistance 
Technique aux Operations Bancaires Mutualistes au Senegal, 
sont intervenus sur 1'experience qu'ils conduisent pour la 
recherche et 1'elaboration d'un cadre juridique adapte aux 
cooperatives d'epargne et de credit.

Tous ces differents exposes ont permis des echanges 
d'experiences et des analyses comparatives de la situation 
economique et legale des cooperatives d'une part en Afrique de 
1'Quest et, d'autre part, en regard et reference aux 
conditions de developpement et de fonctionnement des 
cooperatives en Europe de I'Ouest et de I'Est.

La presidence du seminaire etait assuree  ̂ par M. Daouda 
TANGARA, Directeur National de 1'Action Cooperative du Mali, 
assiste en leur qualite de Rapporteurs Generaux de Mme 
Fatoumata BAH de la Guinee et de M. Moussa SOUSSOU du Niger. 
Les conclusions et recommandations issues des etudes de cas, 
des contributions des personnes ressources et des rapports des 
ateliers sont d'un grand interet pour les Gouvernements et les 
Mouvements Cooperatifs de la Sous-Region.
Selon ces conclusions, les lois cooperatives en vigueur sont 
desuetes dans la mesure ou elles ne repondent plus aux 
realites en cours et n'ont pas ete elaborees avec la 
participation effective des cooperateurs. Les Droits et les 
Obligations des membres ne sont pas clairement definis, de 
meme les aspects economiques sont sous-estimes. Les procedures 
d'agrement et les conditions de fonctionnement des 
cooperatives sont longues et complexes. Plusieurs formes 
d'action cooperative couvrant des groupes specifiques de 
population comme les femmes, les artisans et les travailleurs 
ou des champs d'activites tels que I'epargne et le credit, ne 
figurent pas dans les lois cooperatives. Enfin, les 
cooperatives ne sont pas independantes d'un point de vue 
politique et financier et les lois ne prevoient pas de moyens 
d'education et de formation de leurs membres.
Comment pourrait-on remedier a ces lacunas ?
Les participants au Seminaire croient que les lois 
cooperatives doivent etre techniquement simples, flexibles et 
adaptees aux conditions economiques et sociales locales. Elles 
doivent etre revisees periodiquement. Il est recommande un 
metissage souple entre coutumes et institutions 
traditionnelles africaines d'une part et, d'autre part, les 
modeles cooperatifs modernes d'Europe. Les procedures 
d'agrement devraient etre simplifiees et decentralisees a 
1'interieur de chaque pays.



Les relations entre cooperatives et gouvernements devraient 
etre mieux definies dans les lois et moins contraingnantes 
pour les premieres. Quant a 1'education et a la formation 
cooperatives, elles ne sauraient etre garanties si les lois ne 
s'y referent et si les gouvernements concernes n'y apportent 
attention et aide. Le Seminaire recommande a L'ACI et a son 
Bureau Regional d'Abidjan d 'entreprendre des investigations 
par pays pour analyser les textes legislatifs en vigueur et 
les besoins qui en decoulent. Une fois cette analyse faite, 
1'ACI/BRAO devrait initier des programmes d'action pour aider 
les cooperatives et les legislateurs des pays concernes a 
resoudre les problemes et les lacunes qui ont ete 
diagnostiques.

A la demande de M. KIBORA Ada Souleymane, Directeur de BRAO, 
le Service des Cooperatives du BIT a bien voulu contribuer a 
la publication des actes du Seminaire. Ces actes seront mis a 
la disposition des participants au seminaire et de toute 
personne morale ou physique interessee par la Legislation 
Cooperative en Afrique de 1'Quest. La creation et le bon 
fonctionnement de cooperatives viables et independantes 
doivent etre garantis par une legislation cooperative de 
developpement, adaptee aux realites africaines et aux 
necessites d'une economie de marche.

Madame Aline PAWLOWSKA, Fonctionnaire de I'ACI Geneve et M. 
Charles SLOVENSKI, du Service des Cooperatives du BIT Geneve, 
ont assure le travail de publication des textes mis au point 
par MM. KIBORA et MAVROGIANNIS. La traduction des documents 
publics du Frangais en Anglais et vice-versa est officieuse. 
II se peut de ce fait que des fautes et des omissions aient eu 
lieu. Nous nous en excusons pour un tel inconvenient.

L'ACI et son Bureau Regional saisissent cette occasion pour 
remercier tres vivement les seminaristes, les distingues 
invites et les personnes ressources qui par leur presence, 
leurs documents et leurs idees, ont assure le succes du 
Seminaire. Ils remercient particulierement le  ̂ Secretariat 
d'Etat a la Decentralisation (SENATEC), la Societe Norvegienne 
NRD/NORCOOP, le BIT, la Fondation Allemande pour  ̂ le 
Developpement International (DSE/ZEL), la Fondation du Credit 
Cooperatif de France et la CICOPA France, qui, par leurs 
concours financiers, materiels et humains, ont permis 
1'organisation et la reussite du present forum.

Geneve, Janvier 1992 

Bruce THORDARSON Joseph FAZZIO

Directeur, Chef,
Alliance Cooperative Service des Cooperatives,
Internationale Bureau International du Travail



ALLIANCE COOPERATIVE INTERNATIONALE

BUREAU REGIONAL POUR L'AFRIQUE DE L'OUEST 
01 BP 3969 ABIDJAN 01 (COTE D ’IVOIRE)

TELEPHONE 
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TELEGRAM.

21.43.27 

22629 ACIABJ-CI 

(225) 22.15.21 

INTERALLIA ABJ

T E R M E S  D E  R E F E R E N C E

OBJET : Organisation d'un S^minaire sur la Legislation 

Cooperative

THEME : Legislation Cooperative, Oemocratie, Politique et 

Liberalisation Economique en Afrique de I'Ouest

CONTEXTE :

Les Lois Cooperatives en Afrique de I'Ouest ^ont congues ou 

inspirees des types de societes civiles, des pratiques cooperatives 

et des modules legislatifs europeens done exogfenes au Continent. Des 

amendements ont ete apportes h certaines de ces lois mais elles de- 

meurent dans leur ensemble inadaptees ou inappliquees pour diverses 

raisons :

. inadequation entre la langue, le langage, le contenu des 

textes par rapport aux realites linguistiques et sociolo- 

giques de la majorite des populations africaines.

. interpretation et application erronnees ou abusives de 

certaines dispositions et prescriptions.

, des organisations d 'autopromotion de type nouveau naissent 

et se developpent, soit pour echapper h la legislation 

cooperative en vigueur, soit pour satisfaire de nouveaux 

besoins ou necessites de developpement.

De nos jours, I'Afrique de I'Ouest vit des changements ou des 

mutations dus aux programmes d'ajustement structurel et aux processus 

de democratisation politique. Les constitutions, les codes des inves- 

tissements, les lois sur la propriete foncifere et agraire sont ou



seront revises pour tenir compte de ces donn6es nouvelles. Qu'en 

8st-il de la legislation cooperative ? Doit-elle rester fig^e ? 

Quels nouveaux contenu, interpretation, objectifs et application 

lui donner ? Comment s'y prendre pour I'amender ?

Autant de questions et de problfemes qui m^ritent etude, 

reflexion et action.

OBJECTIFS ;

1) Echange d 'experiences entre legislations cooperatives africaines 

d'une part et entre celles-ci et celles d'Europe de I'Est et de la 

Communaute d'autre part. Un accent particulier sera porte sur les 

relations et le role de 1' Etat et des cooperatives dans le cadre 

des differentes lois.

2 ) Refiechir et concevoir des recommandations, des principes et des 

grandes lignes d'action pour I'amendement d'une legislation coope­

rative en Afrique de I'Ouest, sur la base des idees maitresses 

suivantes :

2.1. desengagement de I'Etat, privatisation de I'economie nationale 

et autonomie des cooperatives.

2 .2. participation effective des cooperateurs au processus 

d 'amendement.

2.3. adaptation de la loi aux realites culturelles et sociologiques 

actuelles.

METHODOLOGIE

Troia exposes seront presentes par trois conferenciers dur 

quatre experiences differentes dont celle ;

- d'un pays francophone d'Afrique

- d'un pays anglophone d'Afrique

- de I'Europe de I'Eat sous les anciens regimes politiques,

- de la Communaute Europeenne actuelle et future.

II sera organise aprba les exposes des travaux de groupes pour 

d'une part approfondir les echanges d 'experiences et d'autre part 

pour degager des recommandations et des lignes d'action conformes 

b I'objectif N° 2.



Chaque participant doit se munir de la legislation cooperative de 

son pays d'origine et d'un document de reflexion sur le thfeme du 

s:eminaire.

Les T^ sultats  des travaux de groupes seront ensuite prdsent^s et 

discutes en seances pieiniferes.

Chaque groupe de travail devra se doter d'un president pour diriger 

les debats en commission et d'un rapporteur pour presenter les 

resultats des reflexions de I'atelier. Deux rapporteurs generaux 

seront designes le premier jour du seminaire, pour eiaborer un do­

cument de synthfese generale qui sera soumis & 1 'approbation des 

participants le Jeudi 7 Novembre 1991 en seance pieinifere.

Le seminaire sera anime par deux consultants africains et par

une troisi^e peirsozme ressource non africaine assumera le role

d'animateur et de coordonnateur principal.

PLAN DES ETUDES DE CAS ET DES EXPOSES SLR L'AFRIQUE DE L'OUEST

l'.- INTRODUCTION (2 Pages)

- Historique de la legislation cooperative : apergu de 

I'evolution historique, des modifications et des revisions 

survenues pendant les derni^res annees.

- Description sommaire des dispositions particuliferes conte- 

nues dans d'autres textes le^'islatifs (reforme agraire, 

mise en valeur de nouvelles terres, textes organiques des 

chambres d ' agriculture:^ chambres de metiers, etc...) ayant 

des implications sur les cooperatives et leurs unions ou 

ayant des interferences avec la legislation cooperative.

II.- DESCRIPTION ET ANALYSE DE LA LOI COOPERATIVE (6 Pages)

II est demande au consultant de decrire et d'analyser les 

prescriptions de la loi selon un certain nombre de critferes. II n'est 

p^demande au redacteur de rapporter in extenso les prescriptions 

libeliees dans la loi, mais de citer les articles, de decrire le 

contenu, d'expliquer le pourquoi, de degager les avantages, les 

inconvenients et les contraintes d 'application.



1) - Les Critferes d'Analyse

1.1. L'autonomie cooperative eat trfea souvent prcclam^e soit comme . 

un principe fondamental aoit comme un objectif ^ atteindre. 

Comment la loi & travers ses diff^rentes prescriptions

favorise-t-elle ou bloque-t-elle l'autonomie cooperative ; 

autonomie par rapport aux structures d 'encadrement 6tatiques, 

aux autorites administratives et politiques, aux bailleurs de 

fonds et autres intervenants exogfenes.

1.2. Le d^veloppement economique de I'entreprise cooperative.

Toute cooperative a une double entite constituee de 

I'entreprise au sens economique et d'une organisation sociale. 

Ces deux aspects de la cooperative sont intimement lies mais 

meritent deux analyses differentes.

Dans la presente, il s'agit d'analyser les influences positives 

ou negative des differentes prescriptions de la loi, sur le ■ 

developpement economique de I'entreprise.

Quels sont les avantages economiques et financiers que la loi 

concede aux cooperatives ? Avantages pouvant avoir des impacts 

positifs ou negatifs sur la vie et le developpement de 

I'entreprise. Quelles sont les prescriptions relatives h 

1 'organisation interne (droits, obligations des adherents et 

des administrateurs, roles des autorites, etc...) qui favo- 

risent ou bloquent le developpement de I'entreprise ?

La loi favorise-t-elle la structuration verticale, 1' i^ntegration 

horizontale, la diversification des activites et le caractfere 

multifonctionnel de I'entreprise cooperative ?

1.3. La dynamisation de la vie associative. II s'agit d'analyser les 

prescriptions de la loi cooperative, vu sous I'angle de la vie 

associative.

La loi favorise-t-elle la participation, la cohesion sociale, 

la transparence, la solidarite et I'exercice de la democratie 

au sein de la cooperative 7

Quelles sont les restrictions qui bloquent la vie associative, 

les prescriptions qui favorisent le monopole du pouvoir ?
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Lea prescriptions relatives k I'adh^aion, aux prises de deci­

sion, ^ 1 ' organisation interne favorisent-elles entre autres 

la participation des femmes et des jeunes ?

1'.4. Le processus de privatisation de I'^conomie nationale. Depuis 

quelques temps, les gouvernements de la sous-r6gion proclament 

et prennent des dispositions pour liberaliser les Economies 

nationales. Bien souvent des textes juridiques et des mesures 

incitatives tels que les codes des investissements sont amen- 

d^s et promulgu^s dans ce sens.

Les cooperatives sont concernees par ces changements d'autant 

plus que les pouvoirs publics se d^sengagent de celles-ci.

La legislation cooperative en vigueur contient-elle des dis­

positions •( prescrijations) ; qul soutiennentfavoriseht oti 

freinent 1 'integration des cooperatives dans ce nouveau pro­

cessus ? Si oui, lesquelles ? Si non que peut-on introduire 

comme amendements pour favoriser cette integration ?

1.5. Le processus de democratisation politique. Line des caracte-

ristiques du mouvement cooperatif eat son caractfere neutre et 

apolitique. Certaines legislations cooperatives suppriment ou 

ne reconnaissent pas ce caract^re.

De nos jours, nombreux sont les pays en Afrique de I'Ouest 

qui proclament ou pratiquent I'ouverture democratique et mul- 

tipartiste. La legislation cooperative tient-elle ou doit-elle 

tenir compte de ce changameht politique 7

Quelles sont les prescriptions de la loi qui infeodent la 

cooperative au parti unique 7

La legislation cooperative autorise-t-elle I'existence et la 

reconnaissance juridique d'autres formes d 'organisations mu- 

tuelles d 'autoassistance 7

Quelles dispositions conserver ou introduire (amendement) pour 

affirmer et renforcer le caractfere apolitique et neutre des

cooperatives ?
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1.6. Interpretation, application et applicability de la loi. II

s'agit d'analyser lea diff^rentes dispoaitiona et preacriptiona 

de la l^gialation cooperative par rapport ^ la pratique.

Quela sont lea probl^mea, lea ^carta qui aubaiatent entre lea 

preacriptiona et lea applicationa r^ellea par lea coop^rativea,  ̂

lea autorites de tutelle, adminiatrativea et politiquea ?

Quelle eat 1'applicability de la loi eu 6gard aux r6alitya 

culturellea et aociologiquea ?

III.- DESCRIPTION ET ANALYSE DU DROIT ECRIT OU DU DROIT COUTUMIER 

REGISSANT LES ORGANISATIONS D'ASSISTANCE MUTUELLE AUTRE5 QUE 

LES COOPERATIVES (3 Pagea)

En Afrique de I'Oueat, il exiate un droit 6crit d'origine 

occidentale et un droit coutumier Emanation de la tradition.

Dana certaina paya I'on peut d^celer dea formea d 'organiaationa 

d'aaaiatance mutuelle, aoit d'origine aocio-traditionnelle ou autoch- 

tone, aoit hybridea, c ' eat-li-dire, une aynth^ae d'eidments dea 

asaociations autochtonea et dea modfelea importea.

Cea deux formea d 'organiaationa (autochtonea et hybridea) 

aont r6gii4.-b:par l*un ou I'autre dea droita (coutumier et ^crit). Le 

pr6aent chapitre a pour objet de d^crire et d'analyaer lea diapoai- 

tiona du droit coutumier et du droit ^crit qui r^giaaent lea deux 

formea d 'organiaationa.

En raiaon de la complexit6 de ce paragraphe, le rddacteur eat 

invite ^ choiair dea pointa, dea diapoaitiona, dea critferea et dea 

thfemea q u’il juge importanta.

A titre d'exemple, lea diapoaitiona auivantea peuvent etre 

decritea et analyaeea ; creation, agrement -droita et obligationa 

dea adherenta- droita et obligationa dea leadera du groupe 

-organisation et controle du groupe- dissolution du groupe- role 

dea autorites coutumiferes ou administratives.
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L'analyse peut se faire en utilisant les critferes suivants : 

autonomie pattiiipp&tion - fid61it6 - cohesion sociale - impactes 

dconomiques et sociales > application du droit.

IV.- CONCLUSION (2 Pages)

- Quelies sont les perspectives et les conditions pour un 

amendement 6ventuel ?

n Quels sont les amendementss prioritaires ^ introduire ?

- Quels sont les voies et moyens possibles pour une reforms 

legislative qui prendrait en compte les cooperatives et les 

organisations d'assistance mutuelle ?

Le- r6dacteuf devre eri -guise de conclusiorl r^pondre k ces 

trois questions. II pourra toutefois y inclure d'autres questions 

qu'il jugera importantes.
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ORGANISATION DU SEMINAIRE

Mercredi 6 Novembre 1991

09HG0 - 0S»H45 Introduction au S^minaire, presentation 

des consultants, des participants, choix 

des Rapporteurs.

09H45

10H45

11H00

11H30

12H30

13H00

15H00

16HQ0

16H15

10H45

11H00

11H30

12H30

13H00

15H00

16H00

16H15

17H15

17H15 - 18H15

Presentation de I'^tude de cas N“ 1. 

P A U S E  C A F E

Questions d ' edaircissement sur I'^tude 

de cas N°

Presentation de I'dtude de cas N° 2. 

Questions d ' edaircissement sur I'etude 

de cas N° 2.

Lunch et repos

Presentation de I'etude de cas N“ 3. 

P A U S E  C A F E

Questions d ' edaircissement de I'etude 

de cas N° 3.

Synthase de la journee par 

constitution des ateliers.

Les travau^ de groupes auront pour objectifs :

- Analyse domparative des etudes de cas par rapport aux 

experience^ des pays representes au sein de I'atelier.

- Conception de recommandations de principes et de grandes 

lignes d'action permettant au BRAG de definir un programme 

regional d'appui h I'amendement des legislations coopera­

tives sur la base des idees maitresses contenues dans 

I’objectif N° 2 du seminaire en Page 2 des termes de 

references.

Jeudi 7 Novembre 1991 

09H00 - tZHGO 

12HG0 - 13H0G

Travaux de groupes

Restitution en seance pieinifere des resultats 

des travaux' de groupes
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13H00 - 15H00 

15H00 - 17H00

17H00 - 18H30

Lunch et repos

Reunions des Rapporteurs et Elaboration 

du document de synthfese du sEminaire 

Presentation et adoption en stance 

pl6inifere du document de synthfese du 

s6minaire.
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TERMS OF REFERENCE

SUBJECT; Organisation of a Seminar on Co-operative Legislation

TOPIC ; Co-operative Legislation, Political Democracy and Economic

Liberalisation in West Africa

CQNIESI:

Co-operative laws in West Africa are conceived or inspired from 

models of communities, co-operative practices and European legislative models 

which are therefore alien to our continent. Some of these laws have been 

amended but, on the whole, they are still inappropriate or are not applied for 

various reasons:

inadequacies in the language and content of texts as far as the 

linguistic auid sociological realities of the majority of African 

people are concerned;

erroneous or abusive interpretation and application of certain 

provisions and regulations;

- new types of self-promotion organisations are springing up and 

developing either to escape the co-operative legislation in 

force or to satisfy new development needs or requirements.

These days, West Africa is going through changes or transformations 

as a result of the structural adjustment programmes and the political 

democratization processes. Constitutions, investment codes and laws on 

property and Ijind ownership are or will be revised to take these new factors 

into account. What new content, interpretation, objectives and application 

should be given to it? How should it be amended?
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These are all questions eind problems that call for study, reflection 

and actions.

OBJECTIVES:

1. Exchange of experiences between African co-operative legislations as 

well as between the latter eind those of Eastern Europe and the European 

Community.. Special emphasis will be laid on the relations and role of the 

State and co-operatives within the context of the different laws.

2. Reflection on and formulation of recommendations, principles and main 

lines of action for the amendment of co-operative legislation in West Africa, 

based on the following key ideas;

2.1 disengagement of the State, privatisation of the national 

economy and co-operative autonomy;

2.2 effective participation of co-operators in the amendment process;

2.3 adaptation of the law to cxirrent cultural and sociological 

realities.

MEiaQDQLQSI:

Three papers will be presented by three speakers on four different 

experiences including that of:

«in African francophone cotintry

- an African anglophone country

Eastern Europe under the old political regimes

- the present and future European Commimity

Working groups will be organised after the presentation of the papers to 

increase the exchange of experience as well as bring out recommendations and 

lines of action to conform with objective No.2.
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Each participant will have to furnish himself with the co-operative 

legislation of his country of origin and a document on the seminar topic.

The results of the working groups will then be presented and 

discussed during the plenary sessions.

Each working group must have a chairman to lead the discussions in 

committee and a rapporteur to present the results of the workshop's delibera­

tions. Two general rapporteurs must be designated on the first day of the

seminar to prepare a general synthesis document which will be presented to the

participants for approval on Thursday 7 November, 1991 during the plenary 

session.

The seminar will be conducted by two African consultants and by Mr.

Piot of the Co-operative Credit Foundation who will be the main speaker and

principal coordinator.

QPTLINE or CASE STUPY AMP fAfESS

I. INTRODUCTION (2 pages)

History of co-operative legislation; overview of the historical 

evolution, modifications and revisions that have taken place

over the past years.

Brief description of special provisions stipulated in other

legislative texts (agrarian reform, development of new land,

orgemic texts of chambers of agriculture, guild chambers, etc..) 

which affect co-operatives and their unions or which interfere 

with co-operative legislation.

II. DESCRIPTION AND ANALYSIS OF CQ-QPERATIVE LAW (6 pages)

The consultant is required to describe and analyse the regulations of 

the law according to a certain number of criteria. He is not expected to

fully relate the regulations stipulated in the law but to cite articles,

describe the content, provide justifications as well as bring out the

advantages, disadvantages and constraints of application.
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1* Analysis Criteria

1.1 Co-operative autonomy is very often either proclaimed as a 

fimdamental principle or as an objective to be attained. How 

does the law, through its various regulations, promote or hinder 

co-operative autonomy, i.e. autonomy in relation to state 

supervisory institutions, administrative and political 

authorities, sponsors and other external intervening parties.

1.2 The economic development of the co-operative enterprise. Every 

co-operative has a double entity composed of an enterprise in 

the economic sense and of a social organisation. These two 

aspects of the co-operative are closely linked but require two 

different analysis.

In the present case, both the positive and negative effects of 

the various regulations of the law on the economic development 

of the enterprise have to be analysed.

What economic and financial benefits does the law grant to 

co-operatives? i.e. benefits which could have positive or 

negative effects on the life and development of the enterprise. 

Which regulations relating to internal organisation (rights and 

obligations of members and management committee members, role of 

authorities..) promote or hinder the development of the 

enterprise?

Does the law favour the diversification of activities and the 

multifvinctional nature of the co-operative enterprise? ( * )

1.3 Stimulation of associative life.

The consultant is required to analyse the regulations of 

co-operative law as seen from the angle of associative life. 

Does the law favour participation, social cohesion, 

transparence, solidarity euid democracy within the co-operative? 

What are the restrictions that hinder associative life and the 

regulations that encourage the monopoly of power?

(*): Or Vertical structuration, horizontal integration?
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Do regulations concerning membership, decision making and 

internal organisation encourage among others, the participation 

of women and the youth?

1.4 The privatisation process of the national economy.

For some time now, Governments in the Sub-Region have been 

proclaiming or are taking measures that are geared towards the 

liberalisation of national economies. Quite often, legal texts 

and incentives such as investment codes are amended and 

promulgated along these lines.

Co-operatives are concerned by these changes especially since 

public authorities are withdrawing from the latter. Does the 

co-operative law in force contain provisions that support, 

favour or hinder the integration of co-operatives in this new 

process? If yes, which ones? If no, what amendments can be

introduced to encourage this form of integration.

1.5 The political democratization process.

One of the characteristics of the co-operative movement is its 

neutral and non-political nature. Some co-operative legisla­

tions suppress or do not recognize this.

These days, a lot of countries in West Africa are proclaiming or

practising democratic and multiparty liberalism. Does or must 

co-operative legislation take this political change into account? 

What are the regulations of the law that pledge the co-operative 

to the one party in power?

Does co-operative legislation authorise the existence and the 

legal recognition of other forms of mutual aid organisations? 

Which provisions must be kept or introduced (amended) to 

reaffirm or strengthen the non-political and neutral nature of 

co-operatives?
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1.6 Interpretation, Application and Applicability of the Law.

The consulteuit is required in this case to study the various 

provisions and regulations of co-operative legislations and 

compare them to what happens in practice.

What are the problems and differences that continue to exist 

between the regulations and actual application by co-operatives* 

supeirvisory, administrative and political authorities?

How applicable is the law as far as cultural and sociological 

realities are concerned?

III. DESCRIPTION AND _ ANALYSIS OF WRITTEN OR CUSTOMARY LAW GOVEBNING

MUTUAL ASSISTANCE ORGANISATIONS OTHER THAN CO-OPERATIVES (3 Pages)

In West Africa, there is a written law of Western origin and a 

customary law which emanates from tradition.

In certain cotintries there are forms of mutiial assistance organisa­

tions of either socio-traditional or indigenous origin or hybrid ones i.e.

organisations which combine aspects of both indigenous and imported 

associations.

These two forms of organisation (indigenous and hybrid) are governed 

by either customary or written law. The purpose of this chapter is to 

describe and analyse the provisions of the customairy and written law that 

govern the two forms of organisations.

Owing to the complexity of this paragraph, the author is requested to 

select provisions, criteria and topics that he considers to be important.

For example, the following provisions could be described and 

analysed: establishment, approval - rights and obligations of members -

rights and obligations of the leaders of the group - organisation and control 

of the group - dissolution of the group - role of cxistomary and administrative 

authorities.

The analysis could be done using the following crieria: autonomy -

participation - loyalty - social cohesion - economic and social impact -

application of law.



ORgAfJISATIQN QF SEMINAR 

WEBNESPAY...6 MQVaiBEB. 1291

9:00 - 9.45 Introduction to Seminar, presentation of consultants emd

participants, selection of rapporteurs

9:45 - 10:45 Presentation of Case Study 1

10:45 - 11:00 Coffee Break

11:00 - 11:30 Questions on Case Study 1

11:30 - 12:30 Presentation of Case Study 2

12:30 - 13:00 Questions on Case Study 2

13:00 - 15:00 Lunch Break

15:00 - 16:00 Presentation of Case Study 3

16:00 - 16:15 Coffee Break

16:15 - 17:15 Questions on Case Study 3

17:15 - 18:15 Synthesis of Day's Proceedings by Mr. Piot and setting up

of workshops.

The objectives of the working groups will be:

To make a comparative analysis of the case study in relation to 

experiences in the countries represented at the workshop.

- To formulate recommendations, principles and main lines of 

action that will enable ROWA define a regional support programme 

to the amendment of co-operative legislations based on the key 

ideas contained in objective 2 of the seminar on page 2 of the 

terms of reference.

22
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IV. CONCLUSIONS (2 Pages)

- What are the likely prospects and conditions for amendment?

What are the priority amendments to be introduced?

What are the possible ways and means for a legisltive reform 

which could take co-operatives and mutual assistance 

organisations into account?

To conclude, the author will have to provide answers to these three

questions. He could however include other questions that he considers to be

important.



23

THURSDAY

9:00 - 12:00 Working Groups

12:00 - 13:00 Release of results of working group's proceedings at the

plenary session.

13:00 - 15:00 Lunch Break

15:00 - 17:00 Meeting of Rapporteurs and preparation of a seminar

synthesis doc\unent.

17:00 - 18:30 Presentation and adoption of the seminar synthesis document

at a plenary session.
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LEGISLATION COOPERATIVE EN AFRIQUE DE L'OUEST

- EXPERIENCE GUINEENNE -

Par Mr. Sal6moussa SOUMAH - FFE-CONAKRY



1/ INTRODUCTION

La genese et I'experience de la legislation cooperative en 

GUINEE ne sont pas tellement diff^rentes de celles qu'on trouve 

ailleurs dans d'autres pays africains, notamment les pays de I'Afrique 

de I'Ouest qui ont connu la domination frangaise.

De 1910, date d 'introduction du premier decret autorisant la 

creation d 'organisations mutualistes dans les colonies de I'Afrique 

Occidentale Frangaise, jusqu'en 1988 avec 1'Ordonhance 

N° 005/PRG/SGG/88 du 10 Fevrier 1988 portant statut general des o r ­

ganisations h caractere cooperatif et pr e- cooper at if  en Republique 

de GUINEE, beaucoup de changements sont intervenus.

En effet, 1'organisation cooperative actuelle en GUINEE, a 

I'instar des autres pays de I'Afrique de I'Ouest, remonte a 

1'introduction par le gouvernement frangais le 29 Juin 1910 d 'un d e ­

cret autorisant la creation dans les colonies de I'Afrique Occidentale 

Franijaise, des Soci6t§s Indigenes de Prevoyance de secours et de Prets 

Mutuels Agricoles (SIP).

Les buts des SIP ont ete definis dans le decret du 04 Juillet

1910 qui modifiait le decret de creation de 1910 et qui, a son tour

fut modifi^ par le decret du 09 Novembre 1933.

La legislation de la cooperative moderne en GUINEE a verita-

blement commence par la loi du 10 Septembre 1947 portant statut g e n e ­

ral des cooperatives en FRANCE et applicable dans les colonies afri- 

caines : done loi qui rendra possible pour la premiere fois la 

creation de cooperative selon le modele europeen.

Et cette loi s'etant reveiee non adaptee aux realites afri- 

caines, elle a ete remplacee par le decret-loi 55/184 du 02 Fevrier 

1955 portant statut de la cooperation dans les territoires relevant- 

du Ministre.de la FRANCE d'Outre-mer. Ce decret-loi introduisit la 

creation d'un comite d'agrement et d'un Service d'Assistance Technique 

aux Cooperatives (art. 22 et 23).

L'experience cooperative en GUINEE a debute en fait en 1940 

dans le secteur bananier. C'est ainsi que plusieurs cooperatives ba- 

naniferes furent creees dont :

- La NANA COOP (Cooperative des Planteurs Europeens en 1940)

- La COBAG (Cooperative Bananiere de GUINEE en 1943)

- L'UNI COOP (Union des Planteurs de Bananes en 1949)
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A la suite de I'Arret^ G^n^ral N° 6297 du 24 Aout 1953 fu- 

rent mises en place les Societes Mutuelles de Production Rurale 

(SMPR) qui seront plus tard transformees en Societes Mutuelles de 

Ddveloppement Rural (5MDR) par decret du 27 Mars 1957.

Far la suite, plusieurs cooperatives avaient 6t6 creees dans 

les autres secteurs d'activit^s. C'est ainsi q u ' & la veille de 

1 ' inddpendance en 1958, la GUINEE comptait environ 150 cooperatives : 

bananiferes, artisanales, maraichferes, t r a n s p o r t e u r s , de bouchers et 

d'^coulement de caf^.

Aprfes I'ind^pendance du pays le 02 Octobre 1958 I'Etat 

Guin^en a considere le mouvement cooperatif comme 1' un des outils 

privilegi^s pour la reconstruction de I'economie nationale ; done 

est n^ un besoin d'adapter la legislation en vigueur a la situation 

nouvelle.

C'est ainsi que le decret N° 218/PRG/60 du 09 Aout 1960 donna 

lieu h la promulgation des statuts types des cooperatives agricoles 

de production (CAP).

Ensuite, pour pouvoir implanter un mouvement co operatif re- 

pondant aux objectifs politiques du parti d'alors, la loi 

N° 12/AN/CP/64 du 09 Janvier 1964 portant statut general des c o o p e r a ­

tives en R^publique de GUINEE a 6 t 6 promulguee par decret N° 0025/PRG 

du 15 Janvier 1964.

Et c'est dans ce cadre que plusieurs institutions se sont 

succ^d^es de 1960 k 1988 (CAP, CER, brigades de type A et B, CMP,

MAT, BMP, BAP et les P A P A ) .

L'ordonnance N° 005/PRG/SGG qui fera I'objet de la pr^sente 

etude a ete si.gnee le 10 F^vrier 1988. Aussi n'a_t-elle pas subi e n ­

core une quelconque modification et son decret d 'application n'a pas 

encore ete promulgue. Cependant, il n'est pas exclu que des m o d i f i ­

cations interviennent pour tenir compte des nouvelles orientations 

en cours en GUINEE.

L'etude ayant permis 1 ' elaboration de cette ordonnance a fait 

I'objet de plusieurs reunions inter-ministerielles , de deux seminaires 

regionaux et d'un atelier de travail au niveau national.

Enfin, cette ordonnance a pour origine I'option du Gouvernement 

Guineen en 1985, d'axer sa politique de developpement sur la l i b er a li ­

sation des initiatives creatrices individuelles et collectives.
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II/ DESCRIPTION ET ANALYSE DE LA LOI COOPERATIVE GUINEENNE

Dans les pays ou les individus n'ont ni les moyens, ni la 

preparat ion suffisante pour prendre des initiatives et ou le m i n i ­

mum de conditions sociales et ^conomiques indispensables au develop- 

pement des cooperatives n'est pas reuni, I'Etat prend I'initiative 

non seulement de leur proposer un cadre 16gal adapte aux c i r c o n s t a n c e s , 

mais aussi de leur accorder une assistance c o m p l e m e n t a i r e .

Et lorsque I ’Etat decide de favoriser le developpement des 

cooperatives, il peut envisager de promouvoir soit des cooperatives 

i n d ^ p e n d a n t e s , soit des cooperatives qu'il controle.

Le but poursuivi par I'Etat Guin^en en cette 2eme Republique, 

en apportant son soutien aux cooperatives, est d'encourager le deve- 

loppement de societes autonomes suivant la politique nationale de 

dev eloppement basee sur la liberalisation et la promotion des i n it i a­

tives creatrices individuelles et collectives.

En effet, I'Ordonnance 005/PRG/SGG/88 qui regit actuellement 

les organis ations cooperatives et pr e- cooperatives en GUINEE est une 

traduction en normes juridiques de cette volonte politique.

Cette Ordonnance a un caractfere de loi-cadre qui pourrait 

etre qualifies de "loi de developpement". Elle combine a la fois les 

dis positions permanentes qui doivent regir la structure des c o o p e r a ­

tives avec celles, temporaires et pr omo tionnelles relatives h 

I'assistance de I'Etat, et met I'accent sur I'aspect pedagogique de 

I'appui de I'Etat. Elle est un cadre legal adequat aux cooperatives 

aidees par I'Etat etant :

- Suffisamment souple pour s'adapter aux realites locales 

(groupements villageois) (art. 2, 7, 8, 9).

- Tr§s pedagogique en simplifiant le langage et les termes 

juridiques et decrivant au mieux possible sans tomber dans 

la rigidite legislative, le f o n c t i o n n e m e n t , les responsa- 

bilites, la composition et les attributions des differents 

organes des groupements et des cooperatives.

- Adaptee h I'objectif d'autonomie du mouvement cooperatif 

(art. 6, 11, 47 (2)) .

27
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- Une innovation et un engagement politique de I'Etat.

Elle comporte 65 articles r^partis en 11 chapitres.

Malgr^ la preponderance incontestable du secteur rural, 

I'Ordonnance 005 n'engendre pas de dualite de regime juridique des 

cooperatives, selon qu'elles appartiennent au secteur urbain ou r u ­

ral. Elle tend h I'unicite du mouvement cooperatif au niveau national, 

de sorte que la determination des particula rites distinctes de chaque 

categorie de cooperative pourrait dfes lors s'etablir en conformite 

avec elle et dans le cadre des statuts types qui seront homologues 

(a r t . 4).

En opposition avec la loi n° 12/AN/CP/64’, I'Ordonnance 005 

cherche & stimuler I'esprit cooperatif des membres et selon 

I'article 47 (2) permettre, dans un temps (non precise) aux c o o p e r a ­

tives d'acceder b I'autonomie.

L'experience a montre que sans la participation des adherents, 

sans la restructuration de leurs rapports avec les organes de d i r e c ­

tion, la cooperative ne peut realiser son contrat envers ces derniers. 

On ne peut pas operationnaliser les objectifs de I'entreprise c o o p e ­

rative, lorsque ces derniers sont contraires aux interets des coope- 

r a t e u r s .

En tout cas "la cooperation ne peut etre un mecanisme techno- 

cratique, bureaucratique possedant un certain coefficient de rendement 

et teiecommande de I'exterieur. Elle doit etre le lieu eiementaire de 

prise de responsabilite des hommes dans leurs gestes economiques*".

.. La nouvelle loi cooperative en GUINEE reflete cette pensee en 

exigeant la participation effective des adherents deja a la phase de 

creation. Dans son chapitre II (constitution et agrement) les a d h e ­

rents des groupements et des cooperatives doivent eux-memes faire 

toutes les demarches et modalites necessaires depuis la creation 

jusqu'& 1 ' e n r e g i s t r e m e n t . Ils peuvent, s'ils le jugent necessaire, 

demander une assistance exterieure. C'est ainsi que les adherents ont 

la possibilite de s'organiser selon leurs souhaits et interets a 

savoir :

- Determiner I'objet social et les domaines d'activites,

- Decider du montant de la part sociale, des modalites de son 

versement, et. coutes autres questions financieres comme : 

paiement ou non d'interets sur le capital, utilisation des
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exc^dents nets de gestion etc...

- Determiner les regies de fonctionnement des organes et 

leurs pouvoirs,

- Prendre les decisions concernant les rapports de 

I'entreprise avec les n o n - m e m b r e s , sur I'adhesion et 

1 ' integration des jeunes, sur la duree de vie de

1 ' organisation etc...

Bien entendu cette autonomie d^pendra de la marge de m a n o e u ­

vre que leur octroient les statuts types (en projet), mais aussi du 

com portement des services d'a ssistance technique.

En vertu de I'article 5, les cooperatives et leurs unions

peuvent disposer d'une autonomie financiere et de gestion. La nou-

velle tendance est que I'autorite de tutelle doit se limiter a sa

tache de conseiller meme si certaines decisions de la cooperative 

et du groupement doivent recevoir I'accord de 1 ' encadrement avant 

de pouvoir etre ex^cutees (art. 31 (2), art. 56 (6)).

Les entreprises fonctionnent selon les memes principes de 

gestion, de financement et de comptabilite que les entreprises com- 

me rciales meme, si elles poursuivent des buts differents.

A cet egard, I'Ordonnance 005 § I'article 18 (Z.b.c.d.e.) 

prescrit aux cooperatives et groupements des avantages economiques 

et financiers lies aux appels d'offres pour les marches contractes 

par les admini strations ; la priorite auprfes des organismes publics 

de credits pour I'examen et la satisfaction des demandes 

d ' exoneration pendant 10 ans, des impots directs et des avantages 

en matiere fiscale.

II est generalement tr§s difficile aux nouvelles cooperatives 

et pre-cooperatives de se procurer le capital necessaire au lancement 

de leurs premieres operations. C'est pourquoi tres souvent I'Etat 

leur accorde des privileges et avantages sous formes diverses.

Mais lorsque I'Etat facilite la formation de nouvelles c o o p e ­

ratives en leur offrant en meme temps des avantages financiers, sur- 

tout des prets & taux reduits pour pallier au manque de contribution 

financiere des adherents et, en permettant que leur enregistrement 

soit facilement effectue. II se trouverait finalement et tres rapi- 

dement en position difficile. Car les conseils fournis par le service 

d'Assistance Technique charge du developpement des cooperatives
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s 'av^reraient insuffisants pour permettre aux societes les plus 

faibles de travailler et de se d^velopper par leurs propres moyens.

Cette action gouverneme ntale et meme des institutions 

d'aide permet h des societes eff ectivement non viables et qui, dans 

des conditions normales, devraient etre liquidees, de continuer a 

poursuivre leurs activit^s pendant un certain temps. En d'autres 

termes, ces mesures tendent a perpetuer la dependence des c o o p e r a ­

tives vis-^-vis de I'assistance g o u v e r n e m e n t a l e .

II serait preferable que la loi et ses reglements precisent 

les conditions dans lesquelles une assistance financiere peut etre 

octroy^e et les fixent pour une dur^e bien limitee.

Chaque organisme coop^ratif (pr ^-cooperatif et cooperatif) 

doit avoir une assemblee generale, un conseil d 'administration et 

une commission de controle (art. 26, 29, 35). La formation de vo- 

lont^ obeit h des principes d^mocratiques (art. 3).

Les droits et obligations des adherents sont determines par 

les articles 23 et 24. Tous les adherents disposent de droits egaux, 

sans discrimination a cause de leur statut social, les fonctions 

qu'ils occupent ou la date de leur adhesion, dans 1 ' administration 

et la gestion de la cooperative.

Les obligations sont les memes que celles prescrites dans 

la plupart des lois et statuts des cooperatives dans les pays fr an ­

cophones de I'Afrique (souscription au capital, cooperation et p a r ­

ticipation aux charges)*.

En vertu de I'article 29, le conseil d'a dministration est 

I'organe de gestion de la cooperative. Les membres (a d m i n i s t r a t e u r s ) 

sont designes par les associes en Assembiee Generale. Au plan des 

droits, ils ne jouissent pas de prerogatives differentes de celles 

de simples associes. Au titre des obligations, ils sont responsables 

individuellement ou solidairement envers la cooperative et les tiers 

des violations des statuts et de la gestion.

II faut noter cependant que le role du membre au sein de la 

structure d ' organisation coopetative, avec ses droits et obligations 

de participation et de' controle, le role d'administrateur tel que 

prescrit exige de I'individu des capacites et des connaiss ances que 

ne possfedent pas surtout nos paysans. Dans 1 ' application pratique, 

les prescriptions concernant la participation active des interesses



31

It la plani f i c a t i o n , I'ex^cution et le controle de la gestion et des 

activit^s de la cooperative n6cessitent beaucoup de temps, un personnel 

qualifie (p r o m o t e u r ) et, est trfes couteuse. Cette situation montre 

d'une fagon particuliferement precise le prix qu'il faut payer pour 

un veritable d^veloppement du mouvement cooperatif.

Le Secretariat d'Etat h la De ce nt ralisa ti on  (art. 46) assure

la tutelle du mouvement cooper atif en GUINEE.

II est institue en son sein un service specialise "le Service

National d'Assistance Technique aux Cooperatives" (SENATEC).

La tutelle a pour mission de promouvoir le mouvement c o o p e r a ­

tif et d'assurer la diffusion des principes et methodes de I'action 

cooperative. Les attributions du SENATEC sont d'ordre permanent sauf 

en ce qui concerne I'agrement (art. 11). A titre temporaire. le 

SENATEC assure egalement en lieu et place de la confederation nationals 

des cooperatives (mouvement cooperatif), les fonctions de se nsibilisa- 

tion, d'education, d ' encadrement et de formation des organisations h 

caractfere cooperatif et p r e - c o o p e r a t i f .

L'Ordonnance ne contient pas de droit d 'intervention de 

I'autorite de tutelle permettant ^ ses representants d'agir directe- 

ment dans les activites de I'organisme cooperatif. Par contre il res- 

sort des attributions du SENATEC (art. 47) h la fois, la promotion 

economique des cooperatives, de la formation des membres et du c o n ­

trole des activites des societes.

Ce melange de taches economiques, p e d a g o g i q u e s , de politique 

de developpement et de fonctions administratives face aux cooperatives 

et pre-coOperatives se revile peu favorable dans la pratique & la 

promotion des cooperatives.

Ensuite I'article 35 (9) stipule qu'au cas ou I'Etat ou une 

collectivite publique accordent un pret h une cooperative, I'autorite 

administ rative competente peut designer un agent pour suivre la g e s ­

tion comptable de la cooperative b e n e f i c i a i r e .

A en juger comme tel ; ce controle n'est pas seulement limite 

^ 1' utilisation convenable du fonds emprunte, mais s'etend h toute 

la gestion et k 1'administration de la cooperative, Et finalement le 

pouvoir de decision est transfere de la cooperative et de ses res- 

ponsables h I'agent.

Les particula rites fondamentales de I'Ordonnance 005 en
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L 'Ordonnance en vigueur permet aux cooperatives entre autres :

. de se cr^er librement, de s'associer librement en unions et 

federations et de se dissocier de celles-ci,

. de choisir librement leur module d 'organisation entre for­

mes unifonctio nnelles ou p o l y v a l e n t e s ,

. de determiner leurs activites selon les caracteres econo- 

m i q u e s e t s o c i a u x ,

. d'acquerir et de vendre des biens sous leur propre respon- 

sabilite et,

. d'investir leurs fonds selon leurs propres plans.

Certes ces dispositions soutiennent 1' integration des c o o p e ­

ratives dans ce nouveau processus politique de d e v e l o p p e m e n t . Cependant, 

elles ne pourront prendre, une part active dans ce processus que grace 

^ une education et formation cooperatives qui soient un des meilleurs 

moyens h la disposition de I'Etat.

Done, 1 ' i n f o r m a t i o n , I'education et la formation concernant les 

principes et les regies pratiques de I'action cooperative constituent 

des conditions indispensables pour amener les individus h comprendre 

le processus d 'auto-promotion et ^ maitriser 1'organisation du travail 

dans les societes cooperatives.

Dans son article 3 (7) I'Ordonnance 005 prescrit aux organismes 

cooperatifs la neutralite politique, ethnique et religieuse.

En ce qui concerne la structure interne des societes c o o p e r a ­

tives, la neutralite politique, religieuse et ethnique signifie, que 

toute discrimination envers des personnes demandant I'admission a la 

cooperative est interdite. Les cooperatives ne devraient pas emettre 

une opinion sur les questions de nature purement politique ou r el i ­

gieuse au nom de leurs adherents ; plutot, elles sont en premier lieu 

des organisations qui travaillent sur le plan economique, devant con- 

centrer leurs efforts k atteindre leurs buts economiques au lieu de 

s'occuper des affaires religieuses ou politiques, au risque par la de 

mettre en cause I'unite au sein du groupe cooperatif, ce qui pourrait 

affaiblir ou meme detruire toute la cooperative.

Dans ce cas, la loi cooperative devrait egalement regler les 

sanctions de toute infraction b cette r^gle par le non enregistrement 

ou la dissolution de toute cooperative ayant pour objet des activites 

essentiellement politiques.
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GUINEE sont d'une part le fait qu'elle laisse augurer que I'objectif

des efforts de promotion de I'Etat doit etre exclusivement la c r e a ­

tion de cooperatives autonomes, d'autre part, elle favorise la s t r u c ­

turation verticale (art. 5, (6)), 1'integration horizontale, la d i ­

versification des activites et le caractfere multifonctionnel de la 

cooperative (art. 4 (1)). *

Au plan de la dynamisation de la vie associative, la nouvelle 

loi s'inspirant des principes gen^raux cooperatifs et des realites 

sociologiques en GUINEE prone des dispositions qui servent les c o o p e ­

ratives et les groupements comme agents de mutation qui permettront 

aux associes de s'adapter aux exigences d'une economie monetaire et 

marchande, sans pour autant detruire la cohesion sociale, la t r a n s p a ­

rence, la solidarite et I'exercice de la democratie en leur sein 

(art. 2, 3).

Suivant I'article 4 (3), I'Ordonnance prescrit 1' elaboration 

par le service technique (SENATEC) des statuts modeles aux differentes 

categories de cooperatives.

Line aide de ce genre est en soi positive. Des problemes sur- 

gissent toutefois lorsque ces statuts types ont un caractere obliga- 

toire ; c'est-^-dire lorsque le service de la cooperation n'accepte 

axrcune derogation ^ ces statuts.

Dans ces conditions, il n'est pas possible de creer, par des 

statuts eiabores par les membres eux-memes, une base legale adaptee 

aux besoins particuliers de la cooperative concernee. Un cas parti- 

culiferement pro biematique est lorsque les objectifs de la cooperative 

sont prescrits de I'exterieur dans les statuts types sans tenir compte 

des objectifs concrets des membres des differentes cooperatives.

Les conditions d'adhesion (art. 21, 24) de prise de decision 

(art. 23) et 1'organisation interne des cooperatives et groupements, 

prescrites dans I'Ordonnance sont basees sur I'adhesion libre et vo- 

lontaire, c'est-^-dire que nul ne peut etre contraint ou repousser 

sans raison h adherer h un organisme h caractere cooperatif 

(hommes, femmes et jeunes).

Dans le processus de privatisation de I'economie Rationale 

en GUINEE, I'Etat a accorde, h travers la legislation cooperative, 

aux cooperatives et autres groupements economiques une plus grande 

autonomie financiere et administrative.



I I I /  DESCRIPTION ET ANALYSE DU DROIT ECRIT OU DU DROIT COUTUMIER 

REGISSANT LE5 ORGANISATIONS D 'ASSISTANCE MUTUELLE AUTRES QUE 

LES COOPERATIVES

Les soci^t^s guin6ennes ont toujours dte organisees au niveau 

des villages et villes sur la base des parentes, des structures terri- 

toriales ou associations qualifi^es de t r a d i t i o n n e l l e s . Elies sont 

diff^rentes selon les regions et les coutumes, ont toutes les fonctions 

d'entraide, de solidarity, de security socials voire meme ^conomiques 

(investissements humains).

II faut cependant etre honnete pour reconnaitre que ni leur 

implication, ni leur organisation ne sont suffisamment connues au sens 

recherch^ sur le plan national, encore moins d 'entreprendre leur i n t e ­

gration dans le processus d'appui.

On ne peut pas dans la situation actuelle done parler de cadre 

juridique pour les organisations autochtones d'auto-aide. En effet, 

beaucoup parmi elles sont organisees sur une base t r a d i t i o n n e l l e . 

Certaines qu'on pourrait qualifier de "modernises" sont agreees au 

titre d 'associations & caractfere 6ducatif et culturel et gen^ralement 

ddnomm^es "ONG".

Mais un grand nombre fonctionne sous I'^gide de contrat v e r ­

bal bas6 sur la confiance mutuelle et I'amitie entre les membres 

(exemple ; les sferfes des femmes),

Bien que ne m'appuyant pas sur un texte juridique, je vais 

essayer d'aborder, les questions de creation, d 'o r g a n i s a t i o n , des 

droits et obligations, de la fidelity, de la cohesion etc...

D'une manifere g^n^rale, I'on peut distinguer trois types de 

structures d'entraide ;

a) Struccure d*Entraide Familiale

La famille doit etre pergue dans son sens le plus large, 

c'est-^-dire les liens par parente ou par alliance. Elle constitue la 

structure de base d'entraide la plus repandue. Le collectivisme afri- 

cain prend son essence dans la structure familiale.

Certains durs travaux champetres se font en communautd : 

semis, sarclage, recoltes.

b ) Les Structures Fondles sur l'Unit6 Territoriale

L'union territoriale est une entite geographique dont les

35
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Enfin, la d^mocratisation qui s'annonce s'applique ^ une s i ­

tuation socrn-^eonomique inch»ng^e dejii'is un certain temps alors que 

la loi cooperative guindenne doit encourager le developpement des 

cooperatives pour que soit atteint un stade d^sir^ mais auquel on 

n ' eat evidemment pas encore parvenu. Done etant un moyen aussi de 

provoquer des c h a n g e m e n t s , il faut attendre que cette mutation soit 

r^alis^e .

Les cooperatives et les groupements ne sont pas fond^s sur 

des liens coutumiers de solidarity sociale, mais sur une nouvelle for­

me de solidarity volontaire et organisee. Alors les nouvelles regies 

ou lois qui r^gissent le fonctionnement de cette nouvelle forme de 

collaboration doivent etre apprises, comprises et acceptdes.

En vue de r^soudre ces probl^mes, il faut une approche claire 

et r^aliste et une equipe de promoteurs & meme de traduire cette a p ­

proche en actions de promotion & savoir ;

. Creation de conditions cadres qui favorisent I'action 

cooperative,

. Execution d'un programme d 'i n f o r m a t i o n , d'education et de 

formation de longue haleine,

. Et encouragement des structures d'appui organisees, financees 

et controiees par les cooperatives elles-memes (unions, 

f e d e r a t i o n s ).

En d'autres termes, la promotion de I'action cooperative est 

surtout un travail pedagogique, un travail de conseiller et de guider 

des hdmmes, sans s'imposer et bloquer le developpement d'une auto- 

responsabilite parmi les c o o p e r a t e u r s .

L'Ordonnance 005 est promulguee depuis le 10 Pevrier 1988, 

mais elle n'a pas encore parue dans un journal official et n'est pas 

accompagnee d'un decret d 'a p p l i c a t i o n . En outre, certaines de ses 

prescriptions devolues au service charge de son application sont e n ­

core non executees, en I'occurence les statuts types (art. 3 (2)), le 

controle de toutes les cooperatives une fois 1'an (art. 48 (1)).
■4

Par manque de personnel qualifie en nombre suffisant et par 

manque de moyens financiers, ce service ne peut pas etre capable de 

mener ^ bien les taches qui lui sont devolues et, dans ces conditions 

la loi serait plutot un cadre theorique (droit coniju) sans etre appli- 

quee (droit v e c u ) .
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d'une part et pour organiser les relations entre les co operatives et 

I'organisme gouvernem ental charge du d^veloppement c oo p^ ratif d ’autre 

part. Aux rfegles habituelles des legislations coope ratives  classiques 

se trouveront ainsi ajout^s certains elements tir^s du droit public 

applicable aux cooperatives soutenues par I'Etat.

II devra exister 6galement une seconde difference entre une 

legislation cooperative europeenne classique et celle qui doit etre 

promu lguee pour des cooperatives aidees par I'Etat. La premiere 

s'applique, en effet, h une situation soc io-econo mi qu e inchangee de- 

puis un certain temps alors que la seconde doit encourager le develop- 

pement des cooperatives pour que soit atteint un stade desire mais

auquel on n'est evidemment pas encore parvenu.

L' Ordonnance 005 est done un moyen de provoquer ce changement et une

fois cette mutation survenue elle devra etre amendee.

. Les amendements prioritaires & introduire dans la l e g i s l a ­

tion en vigueur :

1. Simplifier davantage I ’ordonnance 005 et la limiter au 

cadre general des organisations cooperatives.

2. Entreprendre des etudes, recherches et consultations pour 

eiaborer un cadre juridique exclusivement oriente vers les 

structures pre-cooperatives.

3. Reduire au mieux le pouvoir du service de cooperation en 

vue d'instaurer I'autonomie des coo peratives et acceierer

la naissance des structures verticales (unions, federations) 

■- • , et ce compte tenu de la reorientation de la politique de

developpement economique vers le secteur prive.

La nouvelle legislation en GUINEE portant statut des o r g a n i s a ­

tions h caractfere cooperatif et pre -cooperat if  peut servir d'exemple 

pour la creation d'un cadre juridique approprie pour les organisations 

pre -cooperatives sous plusieurs aspects :

- temps utilise,

- methodes appliquees,

- roles des organisations promotrices etrangeres.

Une nouvelle loi qui est basee sur les besoins rdels des hommes 

et qui prend en compte des interets de ceux qui sont appeies a appli-

quer cette loi, n'est pas vite faite. II faut des recherches intensives
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habitants sont unis par un certain notnbre de liens sp^cifiques 

(liens sociaux, liens 6conomiques, liens g ^ o g r a p h i q u e s ) . L'unitd 

territoriale de base est le village qui comporte egalement des clans 

et des castes. Ces diff^rentes entit^s ont h leur tete des chefs dont 

I'influence varie selon les objectifs.

II existe plusieurs formes de solidarite et d'activit^s com- 

munautaires au niveau des villages dont : travaux collectifs aux 

champs ou dans les families (construction), initiation des jeunes 

etc... Des regies ddterminent dans le cadre des coutumes de chaque 

communaut^ les droits, les devoirs et les obligations de tout membre 

dans I'exercice ou la jouissance de cette entraide.

c ) Les Structures Associatives

Elies sont g^n^ralement ponctuelles ou evenementielles et 

s'organisent sous forme de classe d'age, de sexe etc...

Les formes d'entraide sont diff^rentes selon les circonstances 

par exemple : les socidt^s de culture consistent h travailler a tour 

de role sur le champ des diff^rents adherents. Elies offrent parfois 

leur service contre remuneration ou g r a t u i t e m e n t .

Enfin, il ne fait pas de doute que ces organismes mutualistes 

poss^dent des elements positifs et dynamiques, pouvant contribuer a 

la r^ussite de la cooperation en Afrique en general et en Guinee en 

p a r t i c u l i e r .

La question est de savoir comment integrer ces elements dans 

une structure cooperative, sans pour autant porter atteinte a leur 

flexibilite. II est claire que I'absence d'une reglementation permet- 

tant de definir le mode de fonctionnement et situer les responsabili- 

tes, est k I'origine de beaucoup de problfemes, que I'on constate dans 

les associations regies par le droit coutumier.

IV/ CONCLUSION

Lorsque I'Etat decide de promouvoir ou d'aider des c o o p e r a t i ­

ves i n d e p e n d a n t e s , le legislateur peut utiliser les modeles des l e g i s ­

lations cooperatives de I'Europe de I'Ouest en ce qui concerne la r e ­

gle mentation du fonctionnement des cooperatives qui existent deja.

Par contre, cette loi doit egalement comporter a I'inverse de ce 

qu'il en est dans les modules europeens, les dispositions relatives 

aux mesures qui seront prises en vue de la promotion du mouvement
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et un dialogue prolong^ afin de connaitre les probl^mes, contraintes 

et possibilit^s de cooperation, d'^tablir une base commune, de se met- 

tre d'accord sur les grandes lignes et meme sur les details de la 

politique qui servira de base pour la redaction d'une telle loi. Le 

processus est long, p^nible et couteux. II est certainement plus fa­

cile d'adopter une loi empruntee d'un autre pays ou proposee par un 

expert expatri^, sans entrer dans la recherche d'une formule authen- 

tique qui parte des besoins et des coutumes de la population.

Faire une legislation en utilisant des methodes de p a r t i c i p a ­

tion active de la population concernee signifie d'^viter toute sorte 

de problfemes et de details. C'est une activity de longue haleine qui 

demande une planification h long terme et une regie a la fois souple 

et determin^e.

Cette approche demande de commencer de maniere no n-spec taculaire 

avec des petits s^minaires en brousse ou les exploitants agricoles et 

leurs repr^sentants sont pries d'exprimer leurs idees sur les proble- 

mes v6cus et les solutions envisag^es par eux pour resoudre ces pro- 

bl§mes.
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I. I i m iQPJICTJQN

The genesis of co-operative legislation in Guinea as well as the

experience acquired in this area, do not differ much from those in other 

African countries, especially West African countries that were under French

domination.

A good nximber of changes have occurred between 1910, when the first 

decree establishing self-help organisations in French West African colonies 

was introduced and 1988, when Ordinance No. 005/PRG/SGG/88 of 10 Febrviary 1988 

establishing the general status of co-operative and pre-co-operative 

organisations in the Republic of Guinea was enacted.

The co-operative organisation in Guinea today, like in other West 

African countries, dates back to the introduction by the French Government on 

29 June, 1910 of a decree authorising the establishment in French West Africa 

of Indigenous Provident and Agricultural Self-Help Credit Societies (SIP).

The SIPs' objectives were set out under the decree of July 4, 1910

amending the establishment decree of 1910 and, which, in turn, was amended by

the decree of November 9, 1933.

,The present co-operative legislation in Guinea actually started with 

the 1& September 1947 Act relating to the general status of French 

co-operatives and applicable to French colonies. This Act therefore made it 

possible, for the first time, to establish co-operatives according to the 

French model.

Since this Act turned out to be unsuited to African realities, it was 

replaced by Decree 55/184 of 2 February, 1955 relating to the status of 

co-operation in territories under the French Overseas Ministry. This decree 

introduced the establishment of a Registration Committee and a Technical 

Assistance Service for Co-operatives (Art. 22 and 23).
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The co-operative experience in Guinea actually started in 1940 with 

the banana sector. Many banana societies were thus established among others:

NANA COOP (Cooperative Society of -European Fanners in 19A0)

COBAG (Guinean Banana Co-operative in 1943)

UNI COOP (Union of Banana Fanners in 1949).

Subsequent to General Decree No. 6297 of 24 August, 1953, Rural 

Producers' Self-Help Societies (SMPR), later changed into Rural Development 

Self-Help Societies (SMDR), were established by decree of 27 March, 1957.

Many societies were thereafter established in other sectors of 

activity. Thus, on the eve of national independence in 1958, Guinea had 

approximately 150 co-operatives made up of banana, artisanal, 

market-gardening, transport, butchers and coffee trading societies.

After the country's independence on 2 October, 1958, the Guinean 

Government came to consider the co-operative movement as one of the privileged

tools for the reconstruction of the national economy and, there was therefore

the need to adapt the existing legislation to the new situation.

Decree No. 218/PRG/60 of 9 Agust, 1960 thus brought about the

promulgation of stsmdard by-laws for agricultural producers' co-operatives

(CAP). •

Subsequent to this, in order to set up a co-operative movement that 

satisfied the political objectives of the then ruling party. Act 

N0.12/AN/CP/64 of 9 January, 1964 relating to the general status of

co-operatives in Guinea was enacted by decree No.0025/PRG of 15 January, 1964.

It was within this framework that a good number of institutions were

established one after the other as from 1960 to 1988 (CAP, CER, A and B

brigades, CMP, MAT, BMP, BAP and FAPA).
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Ordinance No. 005/PRG/SGG which will form the subject of this study, 

was signed on 10 February, 1988. It has therefore not been amended at all and 

its decree of enactment has not yet been promulgated. However, it is possible 

that amendments could be made to take into account the new orientations in the 

country.

The study that made it possible to draw up this ordinance was 

reviewed at several interministerial meetings, two regional seminars and at a 

national workshop.

Lastly, this ordinance originated from the Guinean Government's 

option in 1985 to centre its development policy on the liberalisation of 

individual and collective creative initiatives.

II. DESCRIPTION AND ANALYSIS OF CO-OPERATIVE

In countries where individuals do not have the means or the 

sufficient background to take initiatives and where a minimum of 

socio-economic conditions that are indispensable to the development of 

cooperatives is not available, the State takes the initiative to propose to 

them a legal framework that is suited to the circiimstances, as well as provide 

them with supplementary assistance.

And, when the State decides to foster the development of 

co-operatives, . it may plan to promote autonomous co-operatives or 

co-operatives that are under its control.

The Guinean Government under the Second Republic, by endeavouring to 

support co-operatives, aims at fostering the development of autonomous 

societies and this falls in line with the national development policy which is 

based on the liberalisation and promotion of individual and collective 

creative initiatives.
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Ordinance 005/PRG/SGG/88, which presently governs co-operative and 

pre-cooperative organisations in Guinea, is indeed a manifestation in legal 

terms of this political will.

This ordinance serves as a guideline and could be termed as a 

"development law". It combines the standing provisions that should govern the 

structure of co-operatives with the provisional and promotional ones that are 

Government assistance-related, and emphasizes the educational aspect of 

Government support. It constitutes an adequate framework for State-supported 

cooperatives, since it is;

flexible enough to be adapted to local realities (village 

groupings) (Art. 2, 7, 8, 9);

- very educative as it simplifies the legal language and terms and 

describes as best as possible, without falling into legislative 

rigidity, the operation, responsibilities, composition and 

functions of the various organs of co-operatives sind groupings;

adapted to the objective of autonomy of the cooperative movement 

(Art. 6, 11, 47 (2)); and

represents an innovation and a political commitment of the State.

It comprises 65 Articles divided into 11 sections.

Despite the indisputable leading role of the rural sector. Ordinance

005 does not bring about a duality in the legal status of cooperatives,

irrespective of whether they belong to the rural or urban sector. It aims at 

harmonising the cooperative movement at the national level, so that the

distinctive features of each category of cooperative could be established in 

accordance with itself and within the framework of the standard statutes that 

are to be ratified (Art. 4).

In contrast to Law 12/AN/CP/64, Ordinance 005 seeks to foster the

cooperative spirit of members and, in conformity with Art. 47 (2), to enable 

cooperatives to become autonomous within an un-specified period of time.
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Experience has shown that without the participation of members and 

without the restructuring of their relationship with the leading organs, the 

cooperative cannot fulfill its commitment towards the former. The objectives 

of a cooperative society cannot be made operational when they are contrary to 

the interests of cooperators.

In any case, "co-operation cannot be a technocratic and bureaucratic 

mechanism with a certain coefficient of productivity that is controlled from a 

distance and from outside. It should constitute the fundamental place where 

the people assume their responsibilities vis-a-vis their economic actions".

The new co-operative law in Guinea reflects this spirit and at the 

same time demands the effective participation of members, right at the 

establishment phase. Under its section II (constitution and registration) the 

members of groupings and co-operatives must themselves undertake all the 

necessary moves and modalities, right from establishment to registration. 

They may, if they deem it necessary, request for external assistance. Members 

thus have the opportunity to organise themselves in accordance with their

wishes and interests, namely;

To determine the object of the society and its field of activity.

To determine the amount of the nominal share, its terms of 

payment and any other financial issues such as: payment or

non-pajrment of interests on capital, utilisation of the net 

surplus, etc.

To determine the operational rules and the powers of the organs;

- To make decisions concerning the relationship of the society 

with non-members, membership and the integration of the youth, 

the duration of the organisation, etc.

This autonomy will of course depend on the leeway left to them by the

standard statutes (planned), but also on the attitude of the technical

assistance services.
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Societies and their Unions may vinder Article 5 have financial and

managerial autonomy. The new trend is for the supervisory authority to 

restrict itself to its role of counsellor even though some decisions by 

co-operatives and groupings need to be approved- by the supervisory body before 

they can be implemented (Art. 31 (2), Art. 56 (6).

Cooperative Societies operate in accordance with the same management, 

financing and accovinting principles as commercial companies even though their 

aims are different.

In this regard, Article 18 (2.b.c.d.e) of Ordinance 005 makes

provision for co-operatives and groupings to be given certain economic and 

financial benefits with respect to tenders for markets contracted by the 

Government. Under the same article, they are to be given priority by public 

credit institutions for the consideration and approval of requests for 

exemption from direct taxes for a period of 10 years and, other fiscal 

benefits.

It is usually very difficult for new cooperatives and

pre-co-operatives to obtain the necessary capital for the launching of their 

first operations. This is why the State very often grants them various forms 

of privileges and benefits.

However, if the State .facilitates the establishment of new 

co-operatives by granting them financial advantages, especially soft loans to 

compensate for the insufficiency of financial contributions by members, as 

well as by making it possible for them to be registered easily, it would in

the end, and very rapidly so, find itself in’ a difficult position. For, the

advice provided by the Technical Assistance Unit in charge of the development 

of co-operatives would often turn out to be inadequate to enable the weaker 

societies to operate and develop from their own means.

This government action and even that of aid institutions enables 

societies that are actually non-viable and which vinder normal circumstances 

should be liquidated, to. further pursue their activities for a certain 

period. In other words, these measures tend to perpetuate co-operatives' 

dependence on government assistance.



46

It would be preferable that the conditions for granting financial 

-assistance are set out in the law and its regulations and that such conditions 

are fixed for a well-defined period.

Each co-operative body (pre-co-operative and co-operative) must have 

a General Assembly, a Management Committee and an Inspection Committee. (Art. 

26, 29, 35). Membership is voluntary and subject to democratic principles 

(Art. 3).

The rights and obligations of members are provided for under Articles 

23 and 24. With regards to the administration and management of the

co-operative, all members have equal rights without any discrimination against 

them for their social status, their position or the date of their membership.

The obligations are the same as those provided for in most

co-operative laws and by-laws in African francophone countries (contribution

to the capital, co-operation and participation in expenses).

Under Article 29, the Management Committee is the management organ of

the co-operative. The members (Management Committee members) are appointed by

the associate members at the General Assembly. As far as rights are

concerned, they enjoy the same privileges as those of ordinary associate 

members and, with respect to obligations, they are individually or 

collectively answerable to the society and third parties for violations of 

by-laws and management regulations.

It should be noted however, that the role of a member within the 

co-operative organisational structure, with his participatory and controlling 

rights and obligations as well as his role of management committee member as 

stipulated, require from the individual, abilities and knowledge that our

farmers in particular, do not possess. The practical application of 

provisions relating to the active participation of the people concerned in the 

planning, implementation and control of the cooperative's management and

activities requires a lot of time, a qxialified staff (promoters) and is very 

costly. This situation shows clearly how costly it is to achieve a genuine 

development of the co-operative movement.



The State Secretariat for Decentralisation (Art.46) is responsible 

for the supervision of the co-operative movement in Guinea. It has a 

specialised division called the National Division for Technical Assistance to 

Co-operatives (SENATEC).

The purpose of the Secretariat is to promote the co-operative 

movement and to propagate co-operative principles and methods of action. With 

the exception of registration, SENATEC's duties are permanent (Art. 11). 

SENATEC also temporarily assumes and on behalf of the National Co-operative 

Confederation (co-operative movement), the task of sensitizing, educating, 

directing and training co-operative smd pre-co-operative organisations.

The Ordinance leaves no room for the institution in charge of

co-operatives to interfere directly in the activities of the co-operative 

body. However, SENATAC has other duties such as the economic promotion of

co-operatives, training of members and overseeing the societies' activities.

The combination of economic, educational, developmental and 

administrative functions by co-operatives and pre-co-operatives, turns out, in 

practice, to be less conducive to the promotion of co-operatives.

It is also provided for under Article 35 (9) that in case the State 

or a public community grants a loan to a co-operative, the relevant 

administrative authority may appoint an officer to monitor the accoiuits of the 

beneficiary co-operative.

Considered as such, this type of control is not only limited to

ensuring the appropriate use of the borrowed funds, but it extends to the 

whole operation and management of the co-operative. The power of

decision-making is thus finally transferred from the co-operative and its 

leaders to the officer.

The fundamental characteristic of Ordinance 005 in Guinea is that 

this Act, on the one hand, provides that the objective of the State's 

promotion efforts must be .exclusively geared towards establishing autonomous 

co-operatives and, on the other hand, it also advocates the vertical 

structuring (Art. 5, (6), horizontal integration and the diversification of 

activities as well as the multifunctional character of the co-operative 

(Art. 4, (1).
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With respect to the revival of associative life, the new Act which is 

inspired by general co-operative principles and sociological realities in 

Guinea, lays down provisions for co-operatives, and groupings that serve as 

agents of transformation that will enable members to adapt themselves to the 

demands of a market and monetary economy, without impairing social cohesion, 

transparency, solidarity and the exercise of democracy among themselves 

(Art. 2, 3).

The Ordinance, under Art. k (3) provides for the drafting, by the 

technical agency (SENATEC), of standard statutes for the various categories of 

cooperatives.

Assistance of this nature is in itself positive. But, problems arise 

when such standard by-laws bear a mandatory character, that is, when the 

cooperative supervisory body makes no dispensation therefrom.

Under such circiomstances, it becomes impossible to establish, through 

statutes drafted by members themselves, a legal basis that is adapted to the 

particular needs of the co-operative involved. A particular problem may 

indeed arise when for instance the co-operative objectives are stipulated in 

standard statutes from outside without taking into account the specific 

objectives of the individual members of the various co-operatives.

•

The conditions for membership (Art. 21, 24), decision-making (Art. 

23) and internal organisation of co-operatives and groupings, set forth in the 

Act are based on free and voluntary membership. This is to say that, nobody 

can be forced or barred without justification from joining a co-operative body 

(men, women and youth).

Within the framework of the privatization process of the national 

economy in Guinea, the State has granted to co-operatives and other economic 

groupings, through co-operative legislation, a greater financial and 

administrative autonomy.
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The Ordinance in force, among others, makes provision for 

co-operatives:

to freely establish themselves,- to freely form unions and 

federations and to dissociate from the same;

- to freely choose their model of organisation between 

mono-functional and multifunctional forms;

to determine their own activities according to economic and 

social criteria;

- to own and to dispose of goods under their own liability; and,

- to invest their funds according to their own planning.

Admittedly, these provisions go to support co-operative integration 

in the new political process of development. But, these co-operatives can 

only play an active role in the process through co-operative education and 

training which constitute one of the best means at the disposal of the State.

Information, education and training in practical principles and rules 

for co-operative action are therefore absolutely necessary to bring 

individuals to understand the process of self-promotion and to master the 

organisation of work within co-operatives.

Ordinance 005 under its Article 3 (7), stipulates political, ethnic 

and religious neutrality for co-operative bodies.

In the internal structure of co-operative societies, such political, 

ethnic and religious neutrality must be construed to mean that any 

discrimination on those grounds against anybody seeking admission into a 

co-operative is prohibited. Co-operatives should abstain from making 

statements on political or religious issues on behalf of their members; they 

are first and foremost organisations involved in economic activities and their 

concern is to achieve their economic goals instead of meddling in religious or 

political matters which may jeopardise unity within the co-operative group and 

thereby weaken or even destroy the whole co-operative.
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Owing to the lack of qualified staff and inadequate financial 

resources, this Agency cannot carry out the tasks assigned to it, and under 

such circumstances, the law would rather constitute a theoritical framework 

(conceived law) instead of a concrete one (applied law).

III. DESCRIPTION AND ANALYSIS OF WRITTEN LAW OR CUSTOMARY LAW GOVERNING

SELgrflELf QRgA3aiSAII.QNS_0TggR TgAN CQ-QPERATIVES

Guinean societies have always been organised at the village and town 

levels on the basis of kinship, territorial structures or associations of 

traditional calling. They vary from region to region and from custom to

custom and are all involved in mutual assistance, solidarity, social welfare 

and even in economic activities (human investments).

It should, however, be frankly acknowledged that neither their 

implication nor their organisation are sufficiently known as far as research 

at the national level is concerned, nor are they integrated in the support

system.

In the present situation, one cannot therefore talk of a legal 

framework for self-help indigeneous organisations. In fact, most of them are 

organised in the traditional way. Others which might be called "modernised 

organisations" are registered as educational and cultural associations 

generally known as "NGOs".

However, many of them operate under verbal contract based on mutual 

trust and friendship between members (example: women's "SERES" or

associations).

I should like to try to talk about matters relating to establishment, 

organisation, rights and obligations, loyalty, cohesion, etc. though I have no 

legal text of reference.
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In this instance, the co-operative law should also sanction any 

infringement of this rule by not registering or by dissolving any co-operative 

that is essentially involved in politics.

Finally, the iinfolding democratisation process applies to a 

socio-economic situation which has remained unchanged for some time now. 

Meanwhile, Guinean co-operative law needs to enhance co-operative development 

in order to reach the desired level which has obviously not been attained 

yet. Since democratisation also constitutes a means of bringing about change, 

one has to wait for such a change to take place.

Co-operatives and Groupings are not founded on customary bonds of 

social solidarity, but on a new form of voluntary and organised solidarity. 

The new rules or laws that govern the functioning of this new form of 

collaboration must therefore be leamt, understood and accepted.

In order to solve these problems, there ought to be a clear and 

realistic approach and a team of promoters who are capable of translating this 

approach into promotional actions, such as:

- creating a framework of conditions that can foster co-operative

action;

- implementing a long-term programme of information, education and

training.

- advocating support structures which are organised, financed and

controlled by the co-operatives themselves (xmions, federations).

In other words, the promotion of co-operative action is mainly an 

educational work, directed at advising and guiding men, without imposing and 

blocking the development of self-responsibility among co-operators.

Ordinance 005 has been promulgated since 10th February, 1988, but it 

has not appeared in any official gazette and is not accompanied by a decree of 

enactment, though drafted; and, some of its provisions that have been vested 

in the agency responsible for its application have not been carried out yet, 

such as the standard statutes (art. 3 (2) and the yearly inspection of all 

co-operatives (Art. 48 (1).
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Generally speaking, there are three types of self-help structures;

a) The family self-help structure

The family has to be perceived in its widest sense, involving kinship 

or marriage ties. It is the basic structure of mutxial assistance that is most 

widely known. Africain collectivism originated from the family structure.

Certain types of difficult farm work are performed on a community 

basis; sowing, weeding and harvesting.

b) Territorial unit-based structures

The territorial unit is a geographical entity within which the 

inhabitants are related to one another by specific ties (such as social, 

economic and geographical ties). The basic territorial unit is the village 

which consists of clans and castes. These various entities are headed by 

chiefs whose influence varies according to the objectives.

There are many forms of community solidarity and activities at the 

village level such as collective work on farms or in families (building), 

institution of penalities, etc.. There are rules to determine the rights, 

obligations and liabilities of each member of any community in the exercise or 

enjoyment of such mutual assistance.

• c) As£a.giiLt4ye structu;:es

These structures are generally episodic or circximstantial and are 

organised in the form of age group, gender, etc.

The various forms of mutual assistance differ according to 

circumstances. For instance, the activities of farming societies consist of 

working in turns on the farm of each member of the association. These 

societies sometimes offer their services for remuneration or free of charge.

Lastly, these bodies undoubtedly possess positive and dynamic 

elements likely to contribute to a successful co-operation in Africa, in 

general, and in Guinea, in particular.
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The question is to know how these elements can be integrated into a 

co-operative structure without impairing their flexibility. It is clear that 

the lack of regulations to define the mode of operation and to determine 

responsibilities, is the major cause of many problems found in associations 

governed by customary law.

IV.

When the State decides to promote or help independent co-operatives, 

the legislator may use model co-operative legislations from Western Europe as 

far as the regulation of operations is concerned for co-operatives which 

already exist. But, this law should also contain, unlike European models, 

provisions for measures to be taken in order to promote the movement, on the 

one hand, and to organise relations between co-operatives and the governmental 

body responsible for co-operative development, on the other hand. Thus, in 

addition to the ustial rules of classic co-operative legislations, there should 

be some elements from public law that are applicable to state-supported 

cooperatives.

There should also be a difference between a classic European 

cooperative legislation and the one that must be promulgated for 

State-supported cooperatives. The former is in fact applicable to a 

socio-economic situation which has remained unchanged for sometime whereas, 

the latter must be designed to foster cooperative dvelopment so as to reach a 

desired- stage of development which has obviously not yet been achieved.

Ordinance 005 is therefore a means of bringing about this change and, 

once this change is effected, it will be amended accordingly.

are:

Priority amendments to be introduced into the legislation in force

1) Further simplifying Ordinance 005 and limiting it to the general 

framework of co-operative organisation.

2) Initiating studies, research and consultation for establishing a 

legal framework that is exclusively directed at pre-cooperative 

structures.



3) Reducing as much as possible the power of the co-operative

supervisory agency with a view to establishing the autonomy of 

co-operatives and to speeding up the creation of vertical 

structures (unions, federations), taking into account the 

reorientation of the economic development policy towards the

private sector.

The new legislation in Guinea relating the status of co-operative and

pre-cooperative orgemisations can be used as an example for the establishment

of an appropriate legal framework for pre-co-operative organisations, from 

various points of view:

actual time used,

- methods applied

- roles of foreign promoting organisations.

A new law that is based on the real needs of men and which takes into 

account, the interests of those who are supposed to apply this law, must not

be done in a hurry. There should be intensive studies and a long dialogue so

as to identify the problems, constraints and possibilities for co-operation; 

to establish a common basis as well as to agree on the main guidelines and 

even on the details of the policy that will serve as a basis for the drafting 

of such a law. The process is a long, hard and costly one. It is certainly

easier to adopt a law received from jinother coxmtry or proposed by an expert

without dwelling on the research for a genuine formula that is based on the 

needs and customs of the populations.

Instituting legislation by using methods involving the active 

participation of the population concerned means that all kinds of problems and 

deadlines should be avoided. It is a long and protracted activity which 

demands long-term planning and a flexible and determined management.

This approach requires that we start off in a non-spectacular manner 

with small seminars in the bush where agricultural farmers and their

representatives will be required to express their ideas on problems already 

experienced and solutions envisaged by them to solve such problems.



55

LOI ET DEMOCRATISATION EN AFRIQUE 
LES ENJEOX DU DROIT CCX)PERATIF

Frangoise KI-ZERBO

INTRODUCTION

"Un droit n'existe et ne subsiste que dans un equilibre 
delicat avec le terroir social d'ou il est issu. Aussi la 
reception apparait-elle aux yeux des sociologues du droit 
conune un phenomene exceptionnel, voire pathologique" .’En 
realite, la reception des droits etrangers se realise surtout 
au niveau du droit etatique, c'est-a-dire dans la loi.

Le droit cooperatif en vigueur dans les Etats de I'Afrique de 
1'Guest a son origine dans le decret (du gouvernement 
frangais) du 29 juin 1910 autorisant la creation dans les 
colonies de I'Afrique Occidentale Frangaise des Societes 
Indigenes de Prevoyance de Secours et de prets Mutuels 
Agricoles (SIP) C e s t  la loi du 10 Septembre 1947 portant 
statut general des cooperatives en France et applicable dans 
les colonies africaines qui transplantera le modele (europeen) 
de la cooperative. Des problemes de gestion et de 
fonctionnement s'etant poses le legislateur frangais 
introduisit (afin de tenir compte des realites de I'Afrique) 
le decret-loi du 2 Fevrier 1955 portant statut de la 
cooperation dans les territoires relevant du ministere de la 
France d'Outre-Mer.

Des 1'independance, les pays africains ont regu formellement 
les principes du droit cooperatif dans les nouveaux textes 
juridiques, tout en essayant d'apporter des innovations pour 
favoriser le lancement du mouvement cooperatif en Afrique. 
C'est le cas au Senegal ou le decret du 20 mai 1960 a organise 
un systeme d 'evolution vers la cooperative. One phase 
d'apprentissage (de deux ans) devait permettre aux groupements 
(denonunes association d'interet rural: AIR) de se familiariser
avec les principes de fonctionnement de 1'agriculture

Cf. A. PAPACHRISTOS. La reception des droits prives 
etrangers conune phenomene de sociologie juridique, Paris-LGDJ, 
1975, p. XIX.

® Ce decret fut modifie par les decrets des 4 juillet 
1919 et 9 noyembre 1933. Cette forme d 'organisation plutot 
autoritaire a ete condamnee. Cependant il y eut des 
"tentatives d'adaptation" de ces SIP. Cf. I'arrete general no 
6297 SE/P du 24 aout 1953 et les decrets du 31 novembre 1956 
et 27 mai 1957 qui creerent respectivement les Societes 
Mutuelles de Production Rural (SMPR) et les Societes Mutuelles 
de Developpement Rural (SMDR).
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et du monde paysan n'ont pas pour autant ete entierement 
resolus malgre 1'assistance d'institutions etatiques de 
developpement. La legislation cooperative en Afrique de 
1'Quest a done eu (a I'epoque coloniale) et a encore pour 
objet de remodeler les pratiques juridiques des populations de 
les "rendre moderne". Or si le discours juridique peut changer 
facilement par le biais de reformes, il ne modifie pas 
automatiquement les pratiques. Il est par contre quasiment 
impossible de changer par un texte de loi, les valeurs dans 
lesquelles se reconnaissent les hommes.

Les etudes africanistes se limitent en general a une analyse 
de la reception formelle dans les lois (c'est-a-dire la 
structure institutionnelle des droits contemporains) sans 
s'interesser a 1'application (c'est-a-dire a la reception 
substantielle des regies). L 'anthropologie juridique a pour sa 
part analyse ce phenomene comme une transposition d'un droit 
dans un milieu social autre que celui ou il a pris corps. 
Apres plusieurs decennies d'efforts pour introduire et 
dynamiser le mouvement cooperatif en Afrique les mutations 
sociales, economiques, politiques que nous vivons actuellement 
a 1'echelle mondiale et regionale poussent a relancer le debat 
de 1'adequation du droit contenu dans les lois cooperatives 
africaines avec les realites vecues par les populations, les 
professionnels du droit cooperatif et les acteurs de la 
cooperation.

Le droit cooperatif est celui qui devrait etre le plus
pratique par la majorite des populations africaines, puisqu'il 
entend promouvoir le developpement economique ^ (agricole 
notamment) et sociale. Or les textes de droit cooperatif ont 
tendance a rester lettre morte. Les populations ne sont pas
pour autant inactives. Dans le contexte actuel de
desengagement de I'Etat d'ouverture democratique et de
liberalisation economique, il convient de reflechir sur les
conditions optimales de promotion du mouvement cooperatif en 
Afrique. Faut-il pour cela faire des textes juridiques

® Ce, d'autant plus que dans certains pays comme le 
Senegal, certains membres du mouvement cooperatif sont appeles 
a participer au sein de conseils ruraux au developpement a la 
base (gestion des terres et des finances locales). La 
legislation cooperative est done liee a la legislation 
fonciere et a la loi relative a 1'administration territoriale. 
En effet au Senegal, en matiere fonciere la loi no 64-46 du 17 
juin 1964 relative au domaine national les terres de la zone 
des terroirs (exploitees pour 1'habitat rural, la culture ou 
I'elevage, done une grande partie du territoire national) sont 
gerees sous 1'autorite de I'Etat et dans les conditions fixees 
par decret par un conseil rural et par le president dudit 
conseil. L'article 11 de la loi senegalaise no 72-02 du ler 
fevrier 1972 relative a 1'administration territoriale quant a 
elle prevoit que la communaute rurale, collectivite locale 
dotee de la personnalite morale et de I'autonomie financiere 
est administree par un conseil rural. Par ailleurs la loi no
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existant (tels que transferes dans I'ordre juridique en 
Afrique) un objectif a atteindre, un modele a reproduire par 
les coiiununautes africaines? Dans cet ordre d'idees, les formes 
autochtones de 1'organisation d'entraide pourrait etre 
considerees comme des structures pre-cooperatives devant 
engendrer le developpement du mouvement cooperatif.

Faut-il faire participer les cooperateurs a un processus 
d 'amendement de la legislation cooperative ? Conunent tenir 
compte de la culture de ceux auxquels la loi cooperative est 
censee s'appliquer?

Nous tenterons d'apporter des elements de reponses a ces 
questions en tenant compte des dispositions legislatives mais 
aussi de leurs limites (nous avons choisi les cas du Senegal 
et du Mali). Cette approche anthropologique (tenant compte de 
la logique du droit ecrit, mais aussi de celle du droit oral 
des populations) nous permettra de degager le contexte de la 
contribution possible de la loi cooperative au processus de 
democratisation en cours en Afrique.

I/LES LIMITES DU DROIT COOPERATIF EN AFRIQUE

A I'origine, le droit cooperatif a ete transfere en Afrique 
pour favoriser le developpement economique des pays africains. 
II s'agissait de moderniser et developper 1'agriculture 
(d'exportation surtout). II ne s'agit pas dans le cadre de ce 
travail de dire que le droit cooperatif n'est pas applique, 
qu'il est tres peu ou mal applique. II ne s'agit pas non plus 
de proposer des solutions toutes pretes pour remedier aux 
problemes que rencontre le mouvement cooperatif en Afrique. II 
s'agit d'analyser dans le contexte de democratisation actuel, 
les contradictions entre les logiques communautaire et 
etatique d'auto promotion.

1) Analyse anthropologique de la legislation cooperative 
"africaine"

Si I'on se place du cote des populations africaines, il est 
aise de constater que le discours juridique officiel (contenu 
dans la loi) est exogene a plusieurs titres. Tout d'abord la 
langue juridique des pays anciennement colonises est selon 
leur histoire coloniale, le fran<jais ou 1'anglais. Par 
ailleurs, le langage des redacteurs de la loi cooperative est 
technique parce qu'il constitue un usage particulier des

72-25 du 19 avril 1972 relative aux communautes rurales
dispose en son article 4 que les deux-tiers des membres des
conseils ruraux sont elus au suffrage universel direct et le
tiers restant par I'assemblee generale de la ou des
cooperatives fonctionnant dans la communaute.
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langues des pays d'origine de ce droit. Compte tenu de la 
culture specifique des populations et des taux limites de 
scolarisation, le droit cooperatif applicable en milieu rural 
africain est libelle dans une langue peu connue.

Or, dans la conception europeenne du droit, le langage 
juridique tout en etant une langue d'inities, (celle de ceux 
qui creent le droit : legislateurs et professionnels du droit) 
est destine a la societe globale. L'adage du droit frangais 
(bien connu des juristes) dit bien "Nul n'est cense ignorer la 
loi".

Dans la tradition juridique occidentale, le discours juridique 
est principalement fonde sur I'ecriture (qu'il s'agisse du 
texte de loi ou de la decision de justice: discours legislatif 
et jurisprudentiel). Seul le droit coutumier (celui transmis 
par les adages et maximes) a une origine orale. Tandis q u 'en 
Afrique le droit est lie a la tradition orale. La coutume est 
en effet un modele de pensee (maniere specifique de concevoir 
et de dire le droit) et de comportement. Or, le texte de loi 
n'etablit pas la communication entre le legislateur et ceux a 
qui il est cense s'adresser. C'est ce qu'indique Gerard CORNU 
lorsqu'il parle de discours a distance et precise que : "Le 
discours legislatif se caracterise dans la communication par 
la distance qui separe I'emetteur du destinataire. Le 
legislateur, seul parle. Son monologue n'est ni dit ni entendu 
(...) C'est une initiative a tout vent, un message autonome a 
tout entendeur".* Pour notre part, nous dirons que d'une 
maniere generale, le droit ecrit se caracterise par son 
eloignement relatif des lieux de production. L'adage du droit 
frangais dit bien: Nul n'est cense ignorer la loi. II s'agit 
d'une affirmation et d'une hypothese.

En matiere de droit cooperatif, le dilemme reside dans le fait 
qu'il existe une contradiction entre les logiques juridiques 
(etatique et communautaire) en presence en Afrique. La loi est 
1'element moteur de 1'organisation juridique etatique. En 
effet, le discours juridique officiel dans les Etats africains 
releve du modele unitariste exogene : celui de I'Etat de type 
occidental charge du developpement de la societe. Ce modele 
est exogene en ce sens qu'il est different de la conception 
africaine du droit et de la vie en societe. Ce droit etatique 
national se presente sous la forme de lois ou de codes 
reprenant des concepts et des techniques de droit differents 
de ceux des societes autochtones.

En ce qui concerne le droit cooperatif en particulier, le 
discours juridique est en lui-meme problematique. Comment en 
effet "...faire du mouvement cooperatif un mouvement populaire 
qui permet de sensibiliser les ressources locales pour le

* Gerard CORNU, Linquistique juridique, Montohrestien, 
1990, p. 290
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developpement local et de transformer une forme d 'organisation 
initiee par les autorites publiques en une action volontaire 
basee sur la participation active des populations 
interesses". “

Comment par ailleurs, promouvoir le mouvement cooperatif au 
sein de la structure etatique. les Etats africains se sont 
donnes en effet la vocation de promouvoir et developper le 
mouvement cooperatif (sous forme d'aides et de subventions 
notamment) en le supervisant.

Comme nous le voyons, le dilemme est complexe. Le droit
cooperatif tel qu'il a ete transfere dans les pays africains 
constituait une nouveaute. La cooperation agricole a ete 
congue en Europe comme un instrument economique permettant aux 
agriculteurs de pallier dans une certaine mesure, I'exiguite 
de leurs exploitations de beneficier de techniques et de 
moyens de production qu'ils n'auraient pu se procurer
isolement et surtout realiser dans de meilleures conditions la 
transformation et la commercialisation de leurs produits. Mais 
le principe de la cooperation n'est pas meconnu en Afrique.

Dans ce type de societe communautaire (c'est-a-dire organisee 
sur la base de la communaute de vie, le partage des ancetres, 
de la residence et des croyances) 1'individualisme n'a jamais 
constitue un principe d'organisation sociale. Au contraire, la 
solidarite est le principe fondateur des societes africaines. 
La solidarite est la premiere expression de la pratique 
coutumiere. Tout homme de coutume, pour occuper son statut et 
remplir sa fonction doit etre solidaire. Lorsque tous les
membres du groupe en tant qu'entite de groupes occupent ainsi
leurs statuts et remplissent leur fonction, le controle 
social est naturellement assure sans privilegier 1'idee de 
sanction. Pour ainsi dire, la solidarite est au dela de 
I'entraide, la forme concrete de 1'interdependance 
fonctionnelle. Si 1'interdependance est un principe englobant, 
c'est parce que les pratiques de solidarite ont lieu au sein 
de communautes de vie, et ont pour fonction de reformuler en 
permanence les liens d 'interdependance. Nous notons que 
1'analyse des pratiques de solidarite relevent de 
1'anthropologie de la parente, mais aussi de 1'anthropologie 
economique, juridique, politique, religieuse...

Les societes d'Afrique sont communautaires mais aussi 
communautaristes. Le communautarisme est le processus 
permanent de recherche de 1'equilibre entre les interets des 
communautes et ceux des membres qui les composent. Pour 
Etienne LE ROY, "...le communautarisme implique de trouver une 
solution specifique a la question universelle: "pourquoi et 
comment vivre en societe ? "Les societes d'Afrique (...) y ont

“ Hans-H MUNKNER, Forces et faiblesses du mouvement 
cooperatif en Afrique de 1'Quest. Conditions de son 
developpement. Institut pour la cooperation dans les pays en 
voie de developpement, p. 3
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repondu par le souci de trouver un equilibre relatif et 
precaire entre les interets du groupe et ceux de 1'individu 
differenciant ainsi leur position d'un choix collectiviste ou 
individualiste qui fait pencher le fleau d'un cote ou de 
1'autre de la balance". ®

L'entraide mutuelle constituait le fondement meme de la 
societe. D'ou 1'importance de la participation des membres des 
communautes, Or la cooperation est fondee sur le principe de 
1'assistance mutuelle en vue de realiser les interets des 
membres. Le tout est une question d'equilibre entre I'homme et 
son groupe, sa communaute. L'Africain est un etre individuel 
et communautaire. C'est ce qui explique la permanence de la 
recherche de rapports juridiques equilibres au sein et entre 
les groupes de parente pour la reproduction la plus
harmonieuse possible de la societe globale.

Nous illustrons nos propos par les documents juridiques oraux 
que constituent les proverbes africains. Les dictons 
vehiculent en effet des modeles de comportement. Les joola 
disent par exemple, "Ana si bi mu asen sen" : quand quelqu'un
te refuse quelque chose (un service) c'est qu'il te I'a rendu;
parce que tu n'as rien a lui rendre . En depit de toute
apparence, ce proverbe exprime la necessite vitale de la 
solidarite. Dans tous les cas, qu'il y ait solidarite ou pas) 
1'interdependance demeure. On rend toujours service a celui 
qu'on prive de ses services parce que du fait de 
1'interdependance, ce dernier ne devra rien en retour. La 
tradition orale joola dit egalement : "Nul ne se gratte en
quelque endroit a moins de demangeaison". La signification de 
ce proverbe est donnee par I'Abbe Nazaire DIATTA; "L'homme 
agit seulement quand il trouve un interet, quand il se sent 
concerne. II sera volontiers serviable envers celui qui lui 
rendra la pareille. L'homme ne se lancera dans une action que 
s'il se sent touche par elle, s'il en est partie prenante". ’

C'est done dire que la notion d'association et de partage 
d'interets (chere a la doctrine cooperative) des membres d'une 
communaute n'est pas totalement etrangere a 1'organisation 
sociale africaine. A la seule difference que les communautes 
de base pratiquent une agriculture de subsistance. Or, une 
cooperative est (...) une association de personnes qui se sont 
volontairement groupees pour atteindre un but commun par la 
constitution d'une entreprise dirigee democratiquement en

“ Etienne LE ROY, "Communautes et communautarisme chez 
les wolois ruraux du Senegal", Recueil Jean BODIN pour 
I'histoire comparative des institutions, les communautes 
rurales, volume XL, 1 ere partie, (societes sans ecriture, 
Afrique, Amerique, Europe), Paris, Dessain et Toira, 1983, p. 
99.

’ Abbe Nazaire DIATTA, Les jooiaz, Proverbes et 
expressions. Contribution a 1'elaboration de la charte 
culturelle seneqalaise, Youtou, septembre 1988, p.92.
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fournissant une quote-part equitable du capital necessaire et 
en acceptant une juste participation aux risques et aux fruits 
de cette entreprise au fonctionnement de laquelle les membres 
participent activement.

En ce qui concerne le droit des contrats, des obligations, le 
maintien en tant que tel du droit dit "traditionnel" (pourtant 
contemporaini) etait difficile a concevoir des avant (mais 
aussi apres) 1'independance des pays colonises. Les regies 
juridiques con^ues par les africains pour regir les rapports 
entre les membres de leurs communautes de vie ne 
correspondaient evidemment pas aux besoins du developpement 
par "1'Etat-providence".

Or les blocages connus en ce qui concerne la mise en pratique 
des lois dans les "pays en voie de developpement" viennent de 
la. Dans la tradition juridique africaine, 1'Homme est avant 
tout un responsable, un producteur de droit. II ne recourt pas 
a un corpus de regies preetablies, a une loi. ®

Du fait du transfert du droit cooperatif ecrit, il existe en 
Afrique, en milieu rural agricole, un contexte dualiste. Du 
point de vue economique, sociale, juridique, la production du 
droit en matiere de cooperation (c'est-a-dire d'assistance 
mutuelle, d'association et de partage des interets des 
agriculteurs) renvoie en effet a la loi et aux pratiques 
communautaires a la base. D'ou la necessite d'analyser la 
legislation cooperative dans le contexte de la democratisation 
et de la liberalisation economique.

2) Contraintes et avcuitages de la legislation cooperative en 
Afrique : le cas du Senegal et du Mali

"Le but principal de toute legislation cooperative est de 
permettre aux organismes a caractere cooperatif de fonctionner 
en conformite avec des regies bien etablies : les principes
cooperatifs".”

L'autbnomie cooperative est expressement prevue dans la 
legislation cooperative du Senegal et du M a l i . L 'article 8 de 
la loi no 83-07 du 28 janvier 1983 portant statut general des 
cooperatives au Senegal affirme le principe d'autonomie 
juridique et financiere des cooperatives. Elies ne peuvent 
cependant recevoir des dons et legs sans 1'accord prealable de 
1'autorite de tutelle charge de leur controle. Par ailleurs, 
1'article 10 de la meme loi prevoit que I'Etat, les 
collectivites et les etablissements publics peuvent apporter

“ Meme les statuts (acte ecrit definissant les regies 
de fonctionnement d'une cooperative) constituent la loi 
interne de ses membres et au dela, I'acte constitutif d'une 
personne juridique (morale)

Hans-H MUNKNER, op cit, p. 9.
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leur aide aux cooperatives sous plusieurs formes ; 
1'assistance technique, les equipements, les subventions, les 
prets a interets reduits, les avals de prets.

Le legislateur malien a lui aussi considers (dans 1'article 5 
de la loi no 88-62 AN/RM du 10 juin 1988) que le role de 
I'Etat est d'encourager d'aider financierement et
materiellement, d'assister les membres des cooperatives. 
L'alinea 2 de 1'article sus-cite precise cependant que cette 
aide ne doit pas entrainer une mainmise de I'Etat sur les 
organismes cooperatifs ni etre assortie d 'obligations 
contraires a leur objet social.

Pourtant au Mali, les cooperatives sont soumises au controle 
de 1'autorite de tutelle qui assure un controle de leur 
ressort territorial et de leur objet social. L'article 7 de la 
loi malienne ci-dessus citee dispose qu'il ne peut etre cree 
dans le meme ressort territorial deux organismes cooperatifs 
ayant le meme objet social, sauf derogation approuvee par 
1'autorite de tutelle. L'article 18 de la loi malienne dispose 
expressement que la creation d'une cooperative doit resulter 
d'une declaration ecrite et signee au moins par une dizaine de 
personnes, adressee a 1'autorite administrative competente qui 
pour sa part est tenue d'emettre un avis de faisabilite. 
L'assemblee generale constitutive se tient apres la reception 
de I'avis de faisabilite.

L'article 73 de la loi malienne precise le role de 1'autorite 
de tutelle : le developpement et 1'uniformisation du mouvement 
cooperatif. Nous relevons certaines attributions de 1'autorite 
de tutelle en dehors du controle administratif et financier 
faire des propositions au Gouvernement (autorite centrale) 
pour la formulation de la politique generale en matiere 
cooperative, adapter cette politique en fonction des. besoins 
nouveaux et des plans nationaux de developpement; preparer et 
homologuer les statuts-types ; connaitre de^ tout differend 
grave au sein des cooperatives en vue du reglement amiable 
avant toute procedure contentieuse, 1'elaboration et la mise 
en oeuvre des programmes de formation et d 'education 
cooperatives.

Au Senegal, le mouvement cooperatif porte aussi I'empreinte de 
1'administration territoriale. En effet, c'est le ressort 
territorial des communautes rurales (composees de plusieurs 
villages, determinees par la Direction de 1'Amenagement du 
territoire) qui constitue la reference. Comme au Mali, chaque 
communaute rurale ne pourra abriter deux cooperatives ayant le 
meme objet social, sauf a titre transitoire et exceptionnel. A 
ce sujet, le legislateur senegalais a confere au Ministre 
charge du controle, le pouvoir de determiner pour chaque 
communaute rurale le nombre maximum de cooperatives pouvant y 
etre creees et le ressort territorial de chacune. Ces 
previsions sont etablies en fonction des specificites de 
chaque communaute rurale et sur la base du rapport du comite 
regional de developpement (compose notamment d'elus et 
d'autorites administratives).
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Par ailleurs la loi senegalaise prevoit une organisation des 
cooperatives rurales en "unites villageoises ou de quartier" 
denommees "sections". Ces sections constituent les cellules de 
base devant permettre la promotion du mouvement cooperatif. 
Leurs modalites de fonctionnement sont definies par le decret 
d'application de la loi.

En ce qui concerne la democratie au sein de la cooperative, 
les lois senegalaises (articles 51 et 52) et malienne (article 
44) favorisent 1'initiative, le debat et la participation des 
membres des cooperatives, par le biais des conunissions que 
1'assemblee generale peut mettre en place en determinant leur 
mission, leur duree, leur reglement interieur. Au Mali, comme 
au Senegal, tout adherent et tout employe (meme s'il n'est pas 
membre de la cooperative) peut faire partie d^une ou de 
plusieurs commissions. Elies conseillent 1'assemblee generale 
et le conseil d'administration sur toute question relevant de 
leur competence. Elies font un rapport a 1'assemblee generale 
sur les missions qui leur sont confiees et comprennent (sauf 
stipulation expresse de 1'assemblee generale) au moins un 
membre du conseil d 'administration. De plus, en cas de conflit 
entre commissions ou entre une commission et le conseil 
d'administration, 1 'assemblee generale a le dernier mot.

La particularite de la legislation malienne reside dans le 
fait que les commissions sus-citees peuvent organiser et 
suivre des groupes specifiques de membres tels que les femmes 
et les jeunes. De ce fait, 1'organisation interne de la
cooperative peut favoriser la cohesion sociale.

Les dispositions legislatives prevoient en effet, la 
participation de la jeunesse et des femmes. Au Mali, notamment 
les tons villageois doivent participer a la promotion des 
femmes et des .jeunes ruraux (art 542). L'article 21.1 de la 
meme loi favorise 1'adhesion des jeunes au mouvement 
cooperatif. En dehors des cooperatives scolaires, toute
personne ayant atteint I'age de 18 ans a la possibilite
d'adherer a une cooperative a condition notamment d'exercer 
des activites entrant dans I'objet social de celle-ci sans 
etre en concurrence. Le troisieme alinea de cet article 
affirme I'egalite de droit des adherents en ce qui concerne 
1'administration et la gestion de la cooperative, aucune
discrimination ne pouvant etre exercee.

Au Senegal, toute personne agee de 21 ans au moins peut 
adherer a (et participer a la gestion) d'une cooperative 
(articles 19 et 20). En droit senegalais, les statuts peuvent 
prevoir 1'adhesion des jeunes travailleurs des deux sexes 
n'ayant pas atteint I'age de la majorite legale dans les 
conditions permettant leur participation a 1'etude et a la 
prise de decisions les concernant. Selon les termes de 
l'article 45, les statuts peuvent prevoir pour les jeunes des 
postes d'administrateurs stagiaires sans voix deliberative.

cf. articles 63 et 64 de la loi senegalaise.
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Au Senegal, le developpement du mouvement cooperatif devrait 
pouvoir se faire grace aux femmes et aux jeunes. En effet, le 
legislateur senegalais a prevu que les cooperatives scolaires 
et d'epargne peuvent etre constituees sans^ capital (article 
25, alinea 2). Par ailleurs, 1'article 53 prevoit que des que 
le nombre de jeunes adherents dans la cooperative le justifie, 
I'assemblee generale peut instituer un comite de jeunes (elus 
par eux et parmi eux) et eventuellement, d'une commission 
paritaire de la jeunesse chargee de trancher les litiges entre 
les jeunes adherents et les autres membres de la cooperative.

La loi cooperative telle que nous venons de 1'analyser en
certaines de ces dispositions peut-elle contribuer au 
processus de democratisation en Afrique ? Les legislateurs des 
pays de 1'Afrique de 1'Quest se sont deja efforces de 
determiner un cadre juridique susceptible de promouvoir le
mouvement cooperatif a la base. Cependant en ce domaine, la
loi peut et doit contribuer au processus de liberalisation 
politique et economique en cours en Afrique.

II/ LA CONTRIBUTION POSSIBLE DE LA LOI AU PROCESSUS DE 
DEMOCRATISATION EN AFRIQUE

En Afrique comme ailleurs, le legislateur a adopte les 
caracteristiques du mouvement cooperatif que sont I'apolitisme 
et la neutralite. Au dela de 1'analyse du discours juridique 
officiel, nous nous interesserons aux potentialites de la 
legislationn cooperative en Afrique.

1) Neutralite politique du mouvement cooperatif et 
democratisation

Le principe de neutralite du mouvement cooperatif doit etre 
d'autant plus reaffirme qu'en Afrique de 1'Guest, nous vivons 
une ere de democratisation. En d'autres termes, c'est a cause 
de I'ouverture democratique et du multipartisme qu'il faut 
renforcer (ou introduire dans les legislations qui ne le 
connaissent pas) les principes de neutralite et d'apolitisme 
du mouvement cooperatif. Les legislateurs africains devraient 
pouvoir aller plus loin. En effet la loi cooperative s'adresse 
plus que tout autre loi a la majorite de la population active 
(du secteur formel ou informel surtout en milieu rural mais 
aussi en ville). Le droit cooperatif est 1'exemple par 
excellence du droit dit du developpement. C'est la raison pour 
laquelle, nous pensons qu'elle peut et doit limiter la sphere 
du pouvoir et favoriser la participation des populations a 
leur developpement. D'ailleurs, dans I'ordre normal des 
choses, le multipartisme et I'ouverture democratique devrait 
renforcer la neutralite du mouvement cooperatif. Les 
cooperatives devraient etre organisees a  ̂ partir de 
regroupement de personnes animees par la volonte d'ameliorer
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leurs conditions de vie, leur statut economique et sociale 
(sur la base de ressources propres, de la participation active 
et la juste repartition des risques et des fruits qui en 
decoulent).

Par definition aussi, la cooperative est une organisation 
democratique (du fait de ses modalites de fonctionnement) 
differente de celle que constitue le parti fonde sur des 
convictions et ideaux politiques. Mieux, les cooperatives sont 
appelees a reunir des personnes ayant des opinions politiques 
differentes pour exercer une democratic specifique et realiser 
des objectifs communs.

Pour I'heure, la loi senegalaise interdit (en son article 34 
in fine) toute deliberation ou activite a caractere politique 
ou religieux. Au Mali, il n'existe pas de mention expresse du 
principe de neutralite politique ou religieuse. Sans doute 
parce qu'au moment de 1'adoption de cette loi, le Mali vivait 
sous un regime de partit unique. De ce fait, des liens etaient 
facilement etablis entre le mouvement cooperatif et le parti 
unique par le biais de la tutelle de administrative. Par 
ailleurs, dans le contexte malien, il n'existe pas de clivages 
nets entre (et au sein) des regions. De ce fait, le "paysage 
religieux" est homogene et la coexistence est plutot pacifique 
et harmonieuse.

Somme toute, la neutralite et I'apolitisme du mouvement 
cooperatif ne peuvent que conforter le processus de 
democratisation. Il faut done mettre en exergue (et utiliser) 
ce principe cooperatif (cette valeur du mouvement cooperatif) 
favorable a 1'auto-promotion des populations dans le contexte 
etatique.

2) Les potentialites de la legislation cooperative africaine

La loi est en mesure de prendre en compte 1'organisation 
sociale coutumiere. La loi malienne est un exemple 
interessant. Le legislateur malien a reconnu le village comme 
lieu de developpement autonome et endogene. Quant a la 
communaute villageoise elle est saisie comme une organisation 
homogene (structure et processus) capable de definir et 
realiser des objectifs de developpement communautaire. Le 
legislateur malien s'est efforce de definir (dans le titre III 
de la loi malienne sus-citee : articles 53 et suivants) un
cadre juridique particulier au ton villageois.

Cependant la encore, il demeure une ambiguite. En effet, 
1'intention du legislateur malien est de faire du ton 
villageois, une entreprise locale de developpement qui se 
moule sur la motivation de 1'individu et du groupe. Le ton 
villageois doit s'identifier aux interets collectifs et 
individuels de ses membres et reposer sur leur engagement
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volontaire dans la planification... ’t)r, la creation d'un ton 
villageois passe obligatoirement par 1'identification des 
besoins du village et 1'elaboration d'un projet de 
developpement de la communaute. L'autorite administrative 
locale est associee a 1'organisation cooperative villageoise 
des la periode de constitution. Les membres potentiels du ton 
sont assistes par une commission technique (creee au sein du 
comite de developpement de 1'Arrondissement) pour 
1'organisation du comite d'initiative prevu par 1'article 17-2 
de la meme loi Entre autres taches assignees a ce comite 
d 'initiative, figure la realisation d'une etude prealable de 
faisabilite, 1'identification des personnes susceptibles 
d'assumer le role d'animateur et de leader, 1'elaboration des 
status en conformite avec les statuts-modeles.

En definitive, la legislation cooperative malienne integre le 
ton villageois dans la structure etatique. Le village est 
considere comme une reference territoriale et sociale 
susceptible de developper le mouvement cooperatif. Cependant 
le village n'est pas veritablement saisi comme lieu de 
reproduction sociale et la communaute villageoise n'a pas ete 
reconnue comme producteur juridique et acteur du 
developpement. II n'existe pas d'autonomie reelle pour le ton 
villageois. L 'administration garde son role d'uniformisation 
du mouvement cooperatif. L'Etat reste le responsable du 
developpement. L 'autonomie cooperative est certainement voulue 
et proclamee par le legislateur malien : mais cette autonomie 
est con<jue de maniere uniforme par I'Etat et controlee a 
travers 1'administration territoriale. La marge de manoeuvre 
des villages est tres restreinte.

Dans le contexte economique actuel de I'Afrique, le secteur de 
I'epargne et du credit est propice a une production juridique 
originale (de I'Etat et des communautes de base) a la 
democratisation du mouvement cooperatif et a la liberalisation 
de la vie economique.

L'exemple senegalais d 'elaboration d'un cadre juridique adapte 
pour un reseau de caisses d'epargne et de credit illustre les 
potentialites et les perspectives du mouvement cooperatif en 
Afrique de I'Ouest. Dans le contexte difficile du systeme 
bancaire formel et de disengagement de I'Etat dans le cadre 
des pays de la BCEAO, le travail d 'elaboration juridique en 
cours au Senegal permet d'esperer en ce qui concerne la 
dynamisation du mouvement cooperatif. En effet, en dehors du 
dualisme "droit traditionnel-droit moderne", ce texte devrait 
permettre de saisir les pratiques de "droit intermediaire ou 
metisse" qui font le lien entre les secteurs formel et 
informel. Comme 1'indiquent les membres du comite juridique du 
projet d'assistance technique aux operations bancaires 
mutualistes au Senegal: "Le caractere personnalise d'une

cf. article 53 alineas 2 et 3 de la loi malienne. 

cf. article 55 (2-3) de la loi malienne.
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mutuelle, son enracinement dans le milieu et le minimum de 
formalisme qu'elle suppose ne pourront que favoriser I'acces 
de plusieurs couches de la population a des services 
essentiels a leur developpement"

CONCLUSION

II n'existe pas de concordance entre les politiques juridiques 
des Etats africains en matiere cooperative et les logiques du 
developpement communautaire. Les legislateurs de I'Afrique de 
1'Guest, devraient privilegier la logique fonctionnelle du 
droit pour retablir I'equilibre avec la logique 
institutionnelle etatique, administrative. II faudrait pour ce 
faire accepter de reconnaitre formellement (dans la loi) 
1'oeuvre de production juridique des populations. En effet, la 
legislation telle que congue actuellement dans les pays 
africains ne peut a elle seule assurer le developpement d'un 
mouvement cooperatif.

Le droit cooperatif de I'Afrique de 1'Quest ne peut se 
construire sans un depassement des contradictions entre les 
modeles coutiamier et legislatif d'auto-promotion et done une 
analyse anthropologique de la production juridique 
intermediaire, hybride, autochtone (tenant compte des logiques 
du droit cooperatif ecrit et du droit communautaire). Les 
exemples sont nombreux qui montrent que les pratiques 
contemporaines des communautes de base africaines ne sont pas 
du tout tournees vers le passe, mais prennent en compte les 
exigences de I'heure.

Dans la pensee coutumiere, en effet, le droit ne developpe pas 
la societe, la coutume est une production juridique et la 
societe une construction juridique qui se developpe grace a 
des principes fondateurs et modeles de comportement.

La necessite d'un cadre juridique approprie pour les 
cooperatives d'Afrique est connu. Le probleme a resoudre est 
celui des rapports entre 1'institution etatique et les 
communautes de base. Or la vision actuelle des autorites 
etatiques africaines est unitariste, uniformisante. 
L 'organisation autonome a la base fausse le systeme. L'ideal 
serait que toute organisation paysanne reproduise le modele 
legislatif. Dans le contexte politique et economique actuel, 
la problematique du pluralisme juridique est incontournable. 
La question qu'il y a lieu de se poser est celle de savoir si 
en Afrique, il y a place pour des cooperatives prises comme 
des champs de developpement socio-economique et juridique

Of. Ministere de I'economie des finances et du plan. 
Cellule "Assistance Technique aux Operations Bancaires 
Mutualistes au Senegal. Elements fondamentaux d 'un cadre 
juridique adapte pour un reseau de caisses d'epargne et de 
credit au Senegal, p. 3



68

autonomes et interdependants agissant en interaction avec 
I'Etat et des communautes parentales et villageoises.

En effet, le discours juridique officiel change facilement, 
les pratiques changent plus di££icilement. Quant aux 
representations elles se caracterisent par leur permanence. Il 
nous semble important done d'oeuvrer sur ces trois fronts. 
Pour ce faire, les concepteurs et praticiens du droit 
cooperatif doivent avoir une vision plus fonctionnelle de 
1'administration et du developpement.

En ce qui concerne le discours juridique officiel c'est-a-dire 
la loi, il serait souhaitable de prendre en compte la logique 
de I'oralite juridique. II ne s'agit pas de codifier des 
principes dits coutumiers dans la legislation actuelle. II 
s'agit de permettre aux africains de se reconnaitre dans le 
droit de leur pays. Cela requiert une reconnaissance formelle 
par le legislateur de la multiplicite des lieux de production 
du droit dans le contexte de pluralisme juridique (coutumier 
et legislatif) que vivent les pays africains.

Tous les principes d'organisation coutumiere ne sont pas en 
contradition avec les exigences du droit cooperatif ecrit, 
notamment le leadership et 1'interet economique des membres. 
Pour illustrer notre propos nous citerons le modele et 
principe coutumier d'initiation progressive de I'homme pour 
son insertion dans le processus de reproduction sociale et de 
developpement de la communaute.

En ce qui concerne les pratiques, tous ceux qui sont concernes 
par le mouvement cooperatif : concepteurs du droit,
fonctionnaires, membres de 1'encadrement devraient accepter de 
proceder a une analyse minutieuse des pratiques au sein des 
cooperatives et des communautes de base, du point de vue des 
rapports juridiques de 1'engagement et de la 
"responsabilisation". Pour avoir des leaders qui participent 
juridiquement, a la reproduction et au developpement de la 
societe, il faut promouvoir 1'adhesion par le biais de la 
formation, de la vulgarisation des principes cooperatifs et 
des exemples concrets c'est-a-dire, la participation des 
cooperateurs a la campagne de promotion du mouvement 
cooperatif. Cette co-formation (des codificateurs specialistes 
du droit ecrit et des communautes africaines), ce dialogue 
congu dans un cadre legislatif souple devrait favoriser une 
production juridique plus adaptee aux realites de chaque 
communaute autonome.

L'analyse de toutes les pratiques juridiques (c'est-a-dire de 
toutes les formes d'auto-promotion en cours) est d'autant plus 
indispensable que des mutations juridiques, economiques et 
sociologiques sont en cours. Tout ce qui precede nous amene a 
dire que c'est une analyse des pratiques d 'auto-promotion dans 
leur contexte socio-culturel et economique homogene qui 
permettra de determiner les voies et moyens pour une promotion 
du mouvement cooperatif epousant les realites de I'Afrique de 
1'Quest.
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Par ailleurs, la prise en compte des efforts de production 
juridique d 'organisation et de developpement conununautaire sur 
une base coutumiere dans le contexte etatique et legislatif 
actuel, permet de saisir les representations (qui sont les 
symboles intimement lies a la culture auxquels renvoient les 
discours et pratiques juridiques).

Cette methode d'approche de la realite juridique est en mesure 
d'amplifier 1'auto-promotion des communautes de base, la 
participation effective des cooperateurs a la promotion du 
droit cooperatif, le processus de democratisation parce 
qu'elle met en relief le metissage du droit cooperatif la 
specificite de I'Afrique d'aujourd'hui dans le mouvement 
cooperatif mondial a la veille de I'an 2000. Ce sont en effet 
les representations - qui nous permettront a la fois de 
comprendre les formes d 'organisation endogenes les blocages de 
la legislation cooperative et d'apporter une contribution a 
1'elaboration de politiques^ juridiques favorables au 
developpement du mouvement cooperatif en Afrique.
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LEGISLATION AND DEM0CRATI2ATIQN_.IN AFRICA 

CO-OPERATIVE LAW; THE ■ISSUBS_J^T STAKE

Francoise KI-ZERBQ

INTRODUCTION

"A law can only exist and survive in a delicate balance with the

social background it originated from. Thus, in the eyes of law sociologists,

its acceptance appears to be an exceptional, and even pathological 

phenomenon"^

The co-operative law in force in West African coiantries originated

from the French Government's decree of 29 June 1910, authorising the

establishment, in the French West African colonies, of Native Provident and
2

Agricultural Self-Help Credit Societies (SIP) . It was the 10 September 

1947 law relating to the general statutes of co-operatives in France and 

applicable in the African colonies that transplanted the European model of 

co-operatives. As management and operating problems arose, the French

legislators introduced, in an attempt to take African realities into account, 

the 2 February 1955 decree-law relating to co-operative statutes in the 

territories under the French Overseas Ministry.

1. Cf. A. PAPACHRISTOS. "La reception des droits orivees etranoers comnie phenomene de

sociolooie iuridiaue. Paris- LGDJ, 1975, pXIX

2. This decree was amended by the 4 July 1919 and 9 November 1933 decrees. This rather

authoritarian form of organisation was condemned. "Attempts at adaptation" of these SIPs

were, however, made. Cf General decree No. 6297 of 24 August 1953 and the 31 November 1956

and 27 May 1957 decrees which established respectively the Rural Producers' Self-Help 

Societies (SMPR) and the Rural Development Self-Help Societies (SMDR).
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At the time of independence, African coxintries formally received the 

principles of co-operative laws in the new legislative instrume.*cs and, at the 

same time, attempted to introduce innovations that would foster the launching 

of the co-operative movement in Africa. This-was the case in Senegal where 

the 20 May 1960 decree organised a system leading to the development of 

co-operatives. An initiation phase lasting two years was supposed to allow 

the groupings known as the "Association d'interet rural" (AIR) to acquaint 

themselves with the running of a co-operative. Problems relating to the 

organisation of co-operatives as well as to the development of agriculture and 

the rural world were however not entirely solved despite the assistance of 

Government development institutions.

The purpose of co-operative legislation in West Africa was (during 

the colonial era), and still is, to remodel the legal practices of the people 

and to "modernize" them. Yet, whereas the legal langxiage could change easily 

through reforms, it does not change practices automatically. It is, on the 

other hand, almost impossible to change the values by which people identify 

themselves with a mere act of legislation.

African studies are, in general, limited to analysing the formal 

acceptance of laws (i.e. the institutional structure of contemporary laws) 

without any interest in enforcement (i.e. the substantial acceptance of 

rules). Legal anthropology has, on its part, analysed this phenomenon as a 

transposition of a law in a social environment other than that in which it 

took shape. After several decades of efforts to introduce and vitalise the 

co-operative movement in Africa, the social, economic and political changes we 

are currently experiencing at the universal and national levels urge us to 

re-open the debate on how appropriate the laws embodied in African 

co-operative laws are to the realities experienced by the people, by the 

professionals of co-operative law and by other agents involved in co-operation.

Co-operative law should have been the law that is the most widely 

practised by the majority of Africans, since it purports to promote economic 

(especially agricultural) and social development. But, co-operative legal 

instrviments often turn out. to be dead letters. The people are, however, not
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inactive. Within the current context of state disengagement, democratic 

openness and economic liberalisation, it would be advisable to reflect on the 

optimum conditions for promoting the co-operative movement in Africa.^

In order to do this, would it be necessary to make the existing

legislative texts (as transferred within the legal order in Africa) an 

objective to be attained and a model to be copied by African communities? In 

this connection, the indigenous form of self-help organisations could be taken 

as pre-cooperative structures that should bring about the development of the 

co-operative movement.

Should co-operators be made to participate in a co-operative 

legislation amendment process? How must the culture of those for whom the

co-operative law is intended be taken into accotint?

We will attempt to give some answers to these questions by 

considering the legislative provisions as well as their limitations (we have 

chosen Senegal and Mali as case studies). This anthropological approach which 

takes into account the logic of the written law as well as that of the oral

law of the people will enable us to define the context of the possible

contribution of co-operative law to the democratisation process xinderway in 

Africa.

3. Especially since, in certain countries such as Senegal, some members of the co-operative 

movement are required to participate, within the rural committees, in grass roots development 

(management of- land and local finances). Co-operative legislation is therefore linked to land 

legislation and the law relating to territorial administration. In Senegal, with respect to land, 

law No. 64-46 of 17 June 1964 governs State lands and rural lands (exploited for rural housing, 

farming or livestock rearing, thus representing a large portion of the national territory). These 

are managed under the State and in accordance with conditions stipulated by decree, by a rural 

committee and the chairman of the said committee. Article 11 of Senegalese Law No.72-02 of 1st 

February 1972 relating to territorial administration, on its part, provides that the local rural 

community which has a legal status and financial autonomy is administered by a rural committee. 

Furthermore, Law No. 72-25 of 19 April 1972 governing rural communities provides under its article 

4 that two-thirds of the rural committee members are elected by direct universal vote and the 

remaining one-third by the General Assembly of the co-operative or co-operatives operating in the 

community.



73

I. LIMIIATIONS OF CO-OPERATIVE LAWS IN AFRICA

■ Originally, co-operative law was transferred to Africa to foster the 

economic development of African countries. This was done to modernize and 

develop agriculture, mainly export crops. We do not intend to declare in this 

paper that co-operative law is not enforced or that it is rarely enforced or 

badly enforced. Nor, do we intend to propose ready-made answers to solve the 

problems encountered by the co-operative movement in Africa. We will rather 

analyse the current context of democratisation, the contradictions inherent to 

African co-operative legislation and the contradictions between the logic 

(norms) of communal self-promotion and that of the State.

1) An An.thrppQlQgical,.AnalY8j,s of African Co-operativg Ĵegislatjlon

If one considers issues from the viewpoint of the African people, it 

is easy to note that the official legal language (as embodied in the law) is

exogenous on several accounts. First of 'all, the legal language of formerly

colonized countries is, depending on their colonial history, either French or 

English. Moreover, the language of the drafters of co-operative law is

technical since it represents a peculiar usage of the langxiages of the

countries of origin of such laws. Given the specific nature of the 

population's culture and the low rate of literacy, the co-operative laws that 

are applicable in the African rural areas are worded in an obscure language.

However, according to the European concept of law, although legal 

language is a language of the initiated (that is, of those who create laws: 

legislators and legal practitioners), it is meant for the whole society. As 

the saying of French law (well known by lawyers) goes; "Ignorance of the Law 

is no excuse".

In Western legal tradition, legal langxiage is mainly based on writing 

(be it an instrument of law or a court decision; that is to say, legislative 

and jurisprudential language). It is only customary laws (transmitted through 

adages and maxims) that have an oral origin. Meanwhile, in Africa, laws are 

linked to oral tradition. Custom is, in fact, a model of thought (i.e. a 

specific manner of designing and stating the law) and behaviour. Yet, texts 

of law do not establish communication between the legislator and those to whom
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it is supposed to be addressed. This is what Gerard CORNU refers to when he 

talks of "language from a distance" and points out that "legislative language 

is characterised in communication by the distance that separates the sender 

from the receiver. It is only the legislator- who speaks. His monologue is 

neither said nor heard. It i's a freewheeling initiative and an autonomous 

message to all those who have ears to hear . As far as we are concerned, we 

will say that, generally, written law- is characterised by its relative 

remoteness from the site of production. The adage in French Law that says

that "ignorance of the law is no excuse" is both an assertion and an

assumption. - .

In matters of co-operative law, the dilemma lies in the fact that 

there is a contradiction between the different types of legal (State and 

Communal) logic found in Africa. The Law constitutes the locomotive of the 

State's legal organisation. The official legal language in Africa is derived 

in effect, from the exogenous Unitarian model: that of the westem-type State

which is responsible for the development of society. This model is exogenous,

in that, it differs from the African concept of law and life in the society.

National State legislation is presented in the form of laws and codes which go 

back to legal concepts and techniques that are different from those of 

indigenous societies.

With regards to co-operative law, in particular, the legal language 

is in itself an issue. How, indeed, can "the co-operative movement be turned 

into a popular movement that would make it possible to sensitize local 

resources towards local development and transform a type of organisation 

initiated by the public authorities into a voluntary act that is based on the 

active participation of the people concerned?"

Furthermore, how can the co-operative movement be promoted within the 

State structure. African Governments have actually made it their duty to 

promote and develop the co-operative movement by supervising it (particularly 

in the form of assistance and subsidies).

4. Gerard CORNU, Linquistigue iuridique Montochrestien 1990, p 290.
*

5. Hans H. MUNKNER. Strengths and Weaknesses of the Co-operative Movement in West Africa. 

Conditions for its Development. Institute for Co-operation in Developing Countries. P.3
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As we can see, the dilemma is complex. Co-operative law, as it was 

transferred to African countries, constitutes a novelty. The agricultural 

co-operative was designed in Europe as an economic instrument that would help 

fanners to compensate, to some extent, for the; meagreness of their holdings, 

to benefit from production techniques and inputs which they could otherwise 

not have procured individually and, especially, to process and market their 

produce under better conditions. But, the principle of co-operation is not 

\mknown in Africa.

In such a communal society (that is, one which is organised on the 

basis of communal life, descent from the same ancestors as well as the sharing 

of residence and beliefs) individualism has never constituted a factor of 

social organisation. On the contrary, solidarity is the founding principle of 

African societies. Solidarity is the foremost expression of customary 

practice. Before any person of tradition can assume his/her status and 

fulfill his/her fxinction he/she will have to show solidarity. When all the 

members of the group, taken as entities of groups, thus assume their status 

and fulfill their functions, social control is naturally assured without 

fostering the idea of sanctions. In other words, solidarity goes beyond 

self-help eind, represents the concrete form of fvinctional interdependence. 

Interdependence is an engulfing principle because actions of solidarity take 

place within communal life and play the role of permginently reformulating the 

links of interdependence. It should be noted that the £uialysis of acts of 

solidarity comes under the suithropology of kinship, as well as economic, 

legal, political and religious anthropology.

African societies are community based but, they are also 

communitarian. Communitarianism is the permanent process whereby a balance is 

sought between the interests of communities and those of the members who 

belong to them. For Etienne LE ROY, "communitarianism implies finding a 

specific solution to the universal question : why and how to live in a

society?" African societies attempted to tackle this by finding a relative 

eind precarious balance between the interests of the group and those of the 

individual thus marking a difference in their stand for a collectivist or 

individualist choice, which balances the scale to one side or the other".

6. Etienne LE ROY, "Communautes et Communautarisme chez 1e Wolofs ruraux du Senegal" Recuei1 

Jean BQDIN pour 1'histoire comparative des Institutions, les conununautes rurales, volume XL, part 

1 (Societes sans ecriture, Afrique, Amerique, Europe). Paris, Dessain et Toira, 1983, p.99
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Mutual assistance constituted the very foundation of society. Hence 

the importance of the participation of coimnunity members. However,

co-operation is based on the principle of mutual assistance with a view to 

safeguarding members' interests. In all, it is* a question of balance between 

Man and his group, that is, his commxinity. The African is both an individual 

and a communal being. This accounts for the permanent quest for balanced 

legal relationships within and between kinship groups for the most harmonious 

reproduction possible of the global society.

We shall illustrate our point by referring to the oral legal 

documents that African proverbs constitute. Sayings, in fact, convey 

behaviour models. The Joolas, for example, say that "Ana si bi mu asen sen", 

that is, when one is refused something (a service) by someone, this means that 

the service has been rendered all the same for one has nothing to give back. 

Despite all appearances, this saying conveys the vital necessity of 

solidarity. In any case, whether there is solidarity or not, interdependence 

still remains. One does a favour to the person to whom one refuses a service 

since because of interdependence the latter will not have any obligation in 

return. Joola oral tradition also has a saying that "Nobody scratches himself 

unless he is itching at a particular spot". The meaning of this proverb is 

given by Father Nazaire DIATTA; "People act only when they find an interest in 

doing so, when they feel concerned. They will be willing to render service to 

those who would do the same for them. People will get involved in an action

only when they feel affected by it and when they are party to it".^

-This therefore goes to say that the notion of association and that of 

the sharing of interests (dear to co-operative doctrine) among the members of 

a community is not entirely alien to the African social organisation. The 

only difference is that grassroots communities practise subsistence fanning. 

However, a co-operative is an association of people who have voluntarily 

organized themselves into a group in order to achieve a common goal by setting 

up an enterprise under democratic leadership, by contributing an equitable 

share of the required capital and by accepting a fair participation in the

risks and yield of such an enterprise, the rxonning of which, members actively

participate in.

7. Abbe Nazaire DIATTA, les Joolas. Proverbcs et expressions. Contribution a Teboration de la 

charte cuUurelle seneoalaise. Youtou September 1988 p.92
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With regards to laws of contract and obligation, maintaining the 

so-called "traditional" laws as they were (though contemporary), was difficult 

to conceive prior to (but also subsequent to) the independence of formerly 

colonized countries. Legal rules designed by Africans to govern relationshps 

between the members of their communities obviously did not correspond to the 

development requirements promoted by the "Welfare State".

This, however, accounts for the obstacles encountered in the 

implementation of laws in "developing countries". In the African legal 

tradition, Man is first and foremost a leader and a lawmaker. He does not
g

have recourse to a body of pre-established rules or to a law .

Owing to the transfer of written co-operative law, a dual context is 

found in agricultural rural areas in Africa. From the economic, social and 

legal points of view, the law-making process in matters of co-operation (i.e 

self-help, association and sharing of interests among farmers) infact makes 

reference to grassroots laws and community practices.

Hence, the necessity of analysing co-operative legislation within the 

context of democratization and economic liberalization.

2 )  Constraints and Advantages of__ Co-Qperatiyg__— la

Africa;__The Case of Senegal and Mali

The principal aim of any co-operative legislation is to enable 

co-operative organisations to operate in accordemce with well-established
9

rules, i.e. co-operative principles.

Co-operative autonomy is expressly provided for under the 

co-operative legislation in Senegal and Mali. The principle of the legal and 

financial autonomy of co-operatives is stipulated under Article 8 of Law No. 

83-07 of 28 January 1983 relating to the general status of co-operatives in 

Senegal. However, co-operatives may not receive donations and legacies 

without the prior approval of the supervisory authority in charge of them.

8. Even statutes (written Act defining the rules of procedure of a co-operative) may constitute 

the by-laws of its members and, beyond this, represent the constitutive Act of a legal 

person.

9. Hans H. Munkner op cit P.9
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Furthermore, article 10 of the same law provides that the State, communities 

and public establishments may give assistance to co-operativjes under several 

forms. This could take the form of technical assistance, equipment,

subsidies, soft loans and loan guarantees.

Law makers in Mali also considered (under article 5 of Law No. 88-62 

AN/RM of 10 June 1988) that the role of the State is to encourage, help

financially and materially, and to assist co-operative members. Paragraph 2 

of the afore-mentioned article stipulates, however, that such assistance must 

not lead to State control over co-operative organisations nor be attached to 

obligations that are contrary to their object.

Yet, in Mali, co-operatives are placed under the control of the

supervisory authority which assumes control over their territories and their 

object. Article 7 of the afore-mentioned Malian Law provides that two 

co-operative societies with the same object may not be established within the 

same geographic territory, unless upon dispensation approved by the 

supervisory authority.

Article 18 of the Malian Law expressly stipulates that the

establishment of a co-operative must result from a written petition signed by 

at least ten people and addressed to the administrative authority concerned

which, in turn, must give its opinion on the co-operative's feasibility. The

constitutive general meeting is held upon receipt of the feasibility opinion.

• Article 73 of the Malian Law stipulates that the role of the

supervisory authority is the development and standardization of the 

co-operative movement. Some duties of the supervisory authority are, apart 

from administrative and financial control, the making of proposals to

Government (the central authority) for the formulation of general co-operative 

policy and the adaptation of such a policy to new requirements and national 

development plans; the preparation and standardization of model statutes; 

knowledge of any serious dispute within co-operatives for amicable settlement 

before initiation of any legal action; and, the preparation and implementation 

of co-operative training and education programmes.
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In Senegal, the co-operative movement also bears the mark of the

territorial administrative authority. The point of reference is the 

territorial jurisdiction of rural communitiies (consisting of many villages 

determined by the Department of Territorial Development). As in Mali, a rural 

community cannot have two co-operatives with the same object, except on a 

transitional or exceptional basis. In this regard, the Senegalese legislator 

has conferred authority on the supervisory Ministry to determine for each 

rural commtmity, the maximum number of co-operatives that may be established

and the territorial jurisdiction of each of them. These provisions are drawn 

up according to the specificities of each rural community and based on the 

report of the Regional Development Committee (consisting mainly of elected and 

administrative officials).

Furthermore, the Senegalese Law provides for the organization of 

rural co-operatives into "village or area units" called "sections". These 

sections are the grassroots units which should lead to the promotion of the 

cooperative movement. Their mode of operation is defined by the decree of 

enactment of this Act.^^

With regards to democracy within the cooperative, both the Senegalese 

(Articles 51 and 52) and Malian Laws (Article k k )  advocate initiative, 

discussion and particiption on the part of cooperative members through the

committees that the General Assembly may set up, defining the terms of

reference, duration, and rules of procedure. In Mali, as in Senegal, any

member and any employee (even if he is not a member of the cooperative) may

become a member of one or more Committees. Such Committees advise the General 

Assembly and the Board of Directors on any issue referred to them. They 

report to the General Assembly on matters referred to them and (with the

exception of express provisions by the General Assembly), comprise at least

one member of the Management Committee. Furthermore, in case of dispute 

between Committees or between a Committee and the Management Committee, the 

General Assembly has the final say.

The peculiarity of the Malian legislation lies in the fact that the 

aforementioned committees may set up and monitor specific groups of members 

such as women and the youth. The internal organisation of the co-operative 

can thus foster social cohesion.

10. cf articles 63 and 64 of the Senegalese Law.
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The legislative acts provide for the participation of the youth and 

women. In Mali, the village tons (village traditional groupings), in 

particular, must participate in the promotion of rural women and the youth 

(Article 54.2). Article 21(1) of the same Act encourages the admission of the 

youth into the co-operative movement. Besides school co-operatives, any 

person of 18 years of age may join a co-operative provided that he or she 

exercises activities that are in line with the object of the co-operative and 

do not compete with it. The third paragraph of this Article stipulates 

equality of rights for all members, with regards to the administration and 

management of the co-operative since no discrimination is allowed.

In Senegal, any person of at least 21 years of age may join (and 

particpate in the management of) a co-operative (Articles 19 and 20). Under 

Senegalese Law, the statutes may provide for the admission of young workers of 

both sexes who have not reached the legal majority age on terms that enable 

them to participate in the process of analysis and decision-making concerning 

them. Under the provisions of Article 45, the statutes may provide for the 

youth to hold the office of trainee Committee members but, without the right 

to vote.

In Senegal, the development of the co-operative movement should be 

able to take place through women and the youth. The Senegalese legislator has 

provided that school and savings co-operatives may be established without 

capital (Article 25 (2). Furthermore, Article 53 provides that as soon as the 

nvunber of youth joining the co-operative justifies its establishment, the 

General.Assembly may institute a youth committee (elected by and among them) 

and, possibly, a joint youth committee responsible for settling disputes 

between the young members and other members of the co-operative.

Can the co-operative law, as we have just reviewed it in the light of 

some of its provisions, contribute to the democratisation process in Africa? 

The legislators of West African countries have already endeavoured to 

determine a legal framework that is likely to promote the cooperative movement 

at the grassroots. However, in this area, legislation may and must contribute 

•to the on-going process of political and economic liberalization in Africa.
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II. THE POSSIBLE CONTRIBUTION OF THE LAW TO THE DEMOCRATIZATION fRQCESS

IN.. AFRICA

In Africa, as elsewhere, the Legislator has adopted the 

characteristics of the co-operative movement which are, its apolitical nature 

and its neutrality. Beyond the analysis of the official legal language, we 

shall take a look at the potentialities of co-operative legislation in Africa.

1. Political Neutrality of the Cooperative____ Moyemieat___ OOd

gCTOcrat;iga.tiro

The principle of neutrality of the cooperative movement must all the 

more be emphasized since West Africa is going through an era of 

democratization. In other words, it is because of the democratic openness and 

the multiparty system that there is a need for strengthening (or introducing 

into legislations that are ignorant of them) the principles of neutrality and 

the apolitical nature of the cooperative movement. African legislators ought 

to go further. Indeed, cooperative law more than any other law, concerns the 

majority of the working population (either in the formal or informal sector, 

especially in the rural areas as well as in the cities). Cooperative law

exemplifies excellently the so-called development law. This is why we feel

that it can and must foster and reinforce the democratization process. In 

fact, co-operative law should set a limit to the Government sphere of power 

and encourage the involvement of the people in their development.

- Besides, in the normal order of things, the multiparty system and 

democractic openness should strengthen the neutrality of the co-operative 

movement. Co-operatives must be made up of groups of people who are 

determined to improve their living conditions and their economic and social

status (based on their own resources and their active participation as well as

the fair sharing of risks and gains resulting from it).

By definition, the co-operative society is also a democratic 

organization (owing to its mode of operation) that is different from that of a 

party which is founded on political convictions and ideals. Better still,

cooperatives have to bring together people who have different political

opinions in order to exercise a special kind of democracy and to achieve

common objectives.
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For the time being, the Senegalese Law (under its Article 34 in fine) 

forbids any political or religious deliberations or activity. In Mali, there 

is no express mention of the principle of political or religious neutrality. 

Obviously, it is because this law was adopted when Mali was ruled by a 

one-party system. As a result of this, relationships of administrative 

supervision were easily established between the cooperative movement and the 

one-party system. Furthermore, in the Malian context there is no cleavage 

between (or within) religions. The religious atmosphere is therefore 

homogenous and co-existence is rather peaceful and harmonious.

All said and done, the neutrality and the apolitical nature of the 

cooperative movement can only reinforce the democratization process. There is 

therefore a need to emphasize and use this co-operative principle (this value 

of the co-operative movement) which advocates the self-promotion of the 

population within the context of the State.

2). Potentialities of African Cooperative Legislation

The Law is capable of taking into account the customary social 

organization. The Malian Law is an interesting example in this regard. The 

Malian legislator has recognized the village as the place for autonomous and 

endogenous development. As for the village community, it is seen as a 

homogenous orgeinization (structure and process) that is capable of determining 

and achieving objectives of community development. The Malian legislator has 

endeavoured to define (under section III of the afore-mentioned Law, Article 

53 et seq) a special legal framework for the village association called the 

IQIL.

However, even here, there is still some ambiguity. The intention of 

the Malian legislator is to make the village Ton, a local development

CTterprise _w.bj,ch is__founded pn__tha.■motiva tion., of__the__individual and__t M

group. The village Ion must identify itself with the collective and 

individual interests of its members and must rest on their voluntary 

commitment to its planning

11. Cf article 53 paragraph 2 and 3 of the Malian Law
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However, the creation of a village Ton must necessarily start with the

identification of the needs of the village and the preparation of a community

development project. The local administrative authority is associated with the

village co-operative organization right from the time of its establishment.

The prospective members of the Ton are assisted by a technical commission

(established within the district development committee) to set up the
12

initiating committee provided for under Article 17 (2) of the same Law 

The tasks assigned to this initiating committee are, among others, the 

completion of a prior feasibility study, the identification of people likely 

to be the prime movers and leaders, and the drafting of by-laws in accordance 

with the model statutes.

The Malian legislation definitely integrates the village Ton into the 

State structure. The village is considered as a territorial and social unit 

which could be used for the development of the co-operative movement. 

However, the village is not really taken as a place for social reproduction 

and the village community is not recognized as a law maker and an agent of 

development. There is no real autonomy for the village Ton. The Government 

maintains its role of standardization vis-a-vis the co-operative movement. 

The State is still responsible for development. Co-operative autonomy is 

certainly intended and proclaimed by the Malian legislator, but such autonomy 

is conceived in a standard manner by the State and controlled through the 

territorial authority. The room to manoeuvre is very small for villages.

Within the present economic context of Africa, the savings and credit 

sector is appropriate for the making of original laws (of the State and the 

grassroots communities), the democratization of the co-operative movement and 

the liberalization of economic life.

The Senegalese example of outlining a legal framework adapted to a 

savings and credit banking scheme illustrates the potentialities and prospects 

of the cooperative movement in West Africa. Within the difficult context of 

the formal banking system and the withdrawal of the State in the B.C.E.A.O 

covintries, the ongoing legal drafting work in Senegal permits some hope as far

12. Cf article 55 of the Malian Law
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as the revival of the co-operative movement is concerned. Indeed, apart from 

the dualism of traditional law and m o d e m  law, this instrument should enable 

us to consider the practices of "intermediate or hybrid law" which constitute 

the link between the formal and informal sectors. As reported by the members 

of the legal committee of the technical assistance project for self-help 

banking schemes in Senegal: "The personalized nature of a self-help bank, its 

implantation in the locality and the minimum amount of formality that it 

implies can only encourage the access of many sections of the population to 

seirvices that are essential to their development."^^

C O W C L V S I Q N

There is no conformity between the legal policies of African States 

and the logic of community development in the field of co-operatives. West 

African legislators should favour the functional logic of the law in order to 

establish a balance with the State institutional administrative logic. In 

this regard, there should be a formal recognition (in law) of the law-making 

work of the population. In fact, legislation as currently designed in African 

countries cannot alone ensure the development of a cooperative movement.

West African cooperative law cannot be made without overcoming the 

contradictions between customary and legislative standards of self-promotion 

and therefore, an anthropological analysis of the intermediate, hybrid and 

indigenous law making process (taking into accoxint the logic of written 

cooperative law and community law). There are many examples which show that 

the contemporary practices of grassroots African communities are not at all 

turned towards the past, but they rather take into account the demands of the 

present time.

In customary thinking, law does not develop society. Custom is a law 

maker and society is a builder of law which develops through founding 

principles and standards of behaviour.

13. Cf. Ministry of Finance and Economic Planning. Technical Assistance Unit for Self-Help. 

Banking Schemes in Senegal. Elements for an Appropriate Leoal Framework for a Savings and 

C r.e<j i t ..B̂ n K i jifl Scfaane i n . S e n e g g i  p - 3
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The need for an appropriate legal framework for African cooperatives 

is well known. The problem to be solved is that of the relationship between 

the State institution eind the grassroots communities. However, the present 

approach adopted by African authorities is unit^rian and uniforraitarian. The 

autonomous organization at the base distorts the system. The ideal approach 

would be to make sure that any rural organization reproduces the legislative 

standard. In the present political and economic context, the problem of legal 

pluralism cannot be avoided. The question that arises is whether in Africa 

there is room for co-operatives that are taken as autonomous and 

interdependent areas of socio-economic and legal development which operate in 

interaction with the State and family and village communities.

The official legal langxiage changes easily, it is the practices that 

are harder to change. As for the representations (legal structures and 

institutions), they are characterized by their perpetuation. We therefore 

believe that it is important for us to work on these three fronts. To do so, 

the drafters and practitioners of cooperative law must have a more functional 

vision of administration and development.

With regards to the official legal language, that is, the Law, it 

would be desirable to take into consideration the logic of legal orality. We 

are not suggesting the codification of the so-called customary principles into 

the current legislation. We are rather suggesting that Africans be enabled to 

recognize themselves in the law of their country. This requires a formal 

recognition by the legislator of the many places for the making of law within 

the context of legal pluralism (customary and legislative) as experienced now 

by African countries. All the principles of customary organization are not 

opposed to the demands of written cooperative law, particularly the leadership 

and economic interest of members. To illustrate our point, we shall cite the 

customary standard and principle of the progressive initiation of Man with 

respect to his integration into the process of social reproduction and 

community development.
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With regards to practices, all those concerned with the co-operative 

movement i.e. drafters of law. Government officials and extension workers 

should accept to make a serious analysis of practices within cooperatives and 

grassroots communities with respect to legal relationships, commitment and the 

awareness of responsibility. In order to have leaders who can legally 

participate in the reproduction and development of the society, there is a 

need for promoting membership through training and the dissemination of 

co-operative principles and concrete exgimples; in other words, the involvement 

of co-operators in the campaign for the promotion of the co-operative 

movement. Such a co-training (of the codifiers of written law and African 

communities) and such a dialogue conceived within a flexible legislative 

framework should support a legal reproduction that is more adapted to the 

realities of every autonomous community.

The analysis of all legal practices (in other words of all on-going 

forms of self-promotion) is all the more necessary since legal, economic and 

sociological changes are presently taking place. All the foregoing, leads us 

to say that it is an analysis of practices of self-promotion in their

homogenous socio-cultural and economic context that can enable us to determine 

the ways and means for a promotion of the cooperative movement that is suited 

to West African realities.

Furthermore, our consideration of the law-making, community 

organization gind development efforts undertaken on a customary basis within

the present State and legislative contexts enables us to understand the 

representations, i.e. the legal structures and institutions (which are the 

symbols that are closely linked to the culture that legal langxiage and

practices refer to).

This method of approach to the legal reality is likely to develop the 

self-promotion of the grass roots communities, the effective participation of 

co-operators in the promotion of co-operative law, the democratization process 

because it emphasizes the blending of co-operative law as well as the

specificity of Africa today in the co-operative movement, on the eve of the 

year 2000. It is in fact the representations that will enable us to 

understand the endogenous form of organization, the obstacles in co-operative 

legislation and to make a contribution to the drawing up of legal policies 

that favour the development of the co-operative movement in Africa.
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A PAPER PRESENTED BY DODOU M. NYANG REGISTRAR OF CO-OPERATIVE 
SOCIETIES, REPUBLIC OF THE GAMBIA AT THE INTERNATIONAL 

CO-OPERATIVE ALLIANCE REGIONAL SEMINAR HELD AT 
CONAKRY, REPUBLIC OF GUINEE

"CO-OPERATIVE LEGISLATION, POLITICAL DEMOCRACY 
AND ECONOMIC LIBERALISATION IN WEST AFRICA"

Mr. Chairman, distinguished participants, Representatives of 

International Organisations, Ladies «ind Gentlemen. I feel very much honoured 

for the opportunity The ICA Regional Office for West Africa has given me to 

present a paper to this august assembly. You will no doubt agree with me that 

the assignment, though interesting and useful, cannot be exhausted within the 

limitations set in the outline for the preparation of this paper. I will, 

however, try and focus attention on the salient points.

The history of Co-operative Legislation in the Gambia can be traced 

to 1946 when the British Colonial office despatched a model Co-operative 

Legislation to all colonies urging them to enact Laws and appoint Registrars 

and the necessary supporting staff to promote Co-operatives. The Co-operative 

Societies Act, Cap 33 Laws of the Gambia was enacted in 1950 and a Department 

responsible for Co-operatives was created a few years later.

The Gambian Co-operative Societies Act is modeled on the Indian Act 

of 1904. Inspite of the several amendments and modifications, there are a few 

sections which require scrutiny.

It will be out of place to discuss any aspect of Co-operative 

development in the Gambia without making reference to local initiatives at 

organising farmers into self help associations.
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It was in the 1920s that a Gambian Reformer Mr. E.F. SMALL made 

attempts to organise fanners into a covintry wide association for the marketing 

of their produce. The association did not survive the test of time because of 

lack of capital and technical know-how to carry out the business. The first 

type of Co-operative Society to be registered in the Gambia was the Thrift and 

Credit Co-operatives and these were concentrated in the colony area now known 

as Greater Banjul. It was not until, 1957 that the first successful produce 

marketing society was established in Kanifing, Kombo St. Mary's. From humble 

beginnings the movement grew and in 1959 the local Unions established The

Gambia Co-operative Central Banking and Marketing Union Limited to facilitate 

financing and marketing for District Unions. During this period the 

Government provided the necessary assistance to facilitate the operations of 

the GCCB & M.U. LTD. by providing an initial starting capital of £ 10.000. 

It was not until 1971 when the Gambia Government established the Gambia

Commercial & Development Bank that the GCCBMU LTD was renamed Gambia 

Co-operative Union Ltd. thereby dropping the Banking function. This made room 

for the GCDB, in that all para-statals were required to Bank with them. The

GCU was not classified as a Financial Institution in accordance with the

Financial Institutions Act and therefore cannot borrow from the Central Bank 

of the Gambia like other parastatals such as the GPMB, which is engaged in 

groundnuts marketing as the main exporter.

The GPMB Act also gives monopoly rights to the GPMB for export of FAQ 

nuts, oil and cake inspite of the fact that the Co-operative Movement through 

the Gambia Co-operative Union Ltd. handles approximately 80% of the Gambian 

groundnut crop.

It is however gratifying to bring to the attention of the august 

assembly that since the adoption of the Economic Recovery Programme by the 

Government of the Gambia the Co-operatives have been given the opportunity to 

develop without hinderance.

In 1988 the marketing of groundnuts was liberalised by Government and 

provision made for the GPMB to purchase nuts up to a minimum of (3) tons from 

farmers,- at their various. Depots. The figure of (3) tons was reviewed and 

further reduced to (1) ton. Inspite of all .these obstacles placed in the way 

of Co-operatives in an attempt to liberalize the marketing of groundnuts, the 

Co-operatives have managed to survive it.
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Government has introduced further measures in the liberalisation of 

the groundnuts trade by opening the export market for grovindnuts to all 

operators and to make the GPMB processing plants available to operators at 

charges to be determined.

II. DESCRIPTION AND ANALYSIS OF ■CQ-QPERATIVE_LAW;

2.1 In an attempt to discuss Co-operative autonomy in the African

context, the evolution of the Co-operative Movement should be examined and 

weighed against the "Rochdale Principles" which today form the basis of 

Co-operative principles worldwide.

The Gambia like most English speaking former Colonies of Britain had 

co-operation spelt with the capital (C) initiated from above on the assumption 

that Co-operatives were the solution to the problems of the African farmers. 

Taking into consideration the success of Co-operatives in Europe and North 

America, the British Government made very serious efforts in making a model 

Co-operative Ordinance available to all Colonies and urged the 

Governors/Administrators to enact Co-operative Laws, appoint Registrars 

responsible for Co-operative Development and the staff necessary for the 

execution of the assignment. This kind of development differs greatly from 

that of the "Rochdale Equitable Pioneers" in that the former was initiated 

from above whilst the latter was the initiative of the people in response to 

their felt needs.

Taking into account the background under which Co-operatives were 

initiated it is not accidental that the Co-operative Law gives numerous powers 

to the Registrar/Minister responsible for Co-operatives. These powers have 

been provided in the law as safeguards against abuse of authority on the one 

hand and to facilitate guided development on the other. I will try to explain 

the point by making a few citations. Section (8) of the Co-operative 

Societies ACT gives Legal recognition to Co-operative Societies. "The 

registration of a society renders it a body corporate by the name under which 

it is registered with perpetual succession and with power to hold property to 

enter into contracts to institute and defend suits and other legal proceedings 

and to do all things necessary for the purpose of its constitution".
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The above legal provision creates a healthy environment for 

Co-operative development and makes it possible for the leadership to acquire 

property for the society and be able to secure it. Similarly a registered 

society can enter into contracts with its members when loans are granted and

can enforce such contracts through the Law courts.

The Co-operative Societies Act makes provision guaranteeing the 

rights and obligations of members with right of appeal against most decisions

by the Registrar on matters that affect their independence.

The Gfunbian Co-operative Societies Act makes clear cut guidelines 

regarding qualifications for membership be it for adults or minors. There are 

other provisions relating to qualification for membership in terms of age, 

residence, ownership of land, just to name a few which are entrusted to the 

Management Committee of Societies.

Another instrument which gives autonomy to Co-operatives is the 

Annual General Meeting at which the Officers of Societies are elected and 

given mandate to run the affairs of their Societies for a period normally 

specified in the By-Laws of Societies. Rule (23) of the Co-operative 

Societies Act states "The Annual General Meeting of Members shall be convened 

by the Committee as soon as the report of the audit of the accounts of the 

Registered Society by the Registrar or person authorised by him is received by 

the Committee. At least eight days notice shall be given before any such 

General Meeting".

The above Rule provides for accovintability on the part of Committee 

Members in ensxiring that members or their representatives are informed of the 

performance of their society during the preceding financial year.

There is an in-built safeguard against possible abuse on the part of 

the Committee for deliberately failing to convene the Annual General Meeting, 

for the Registrar to convene the Annual General Meeting and such a meeting can 

have the same effect as that convened by the Committee. This kind of 

authority or Power vested in the Registrar can be seen from two different 

perspectives. From the positive point of view, this provision in the Act 

ensures that fair play obtains and rules out the possibility of a few members 

dominating the affairs of a Society for a long time without necessarily 

serving the interest of the members.
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Rule (24) of the Co-operative Societies Rules clearly specifies the 

functions of the Annxxal General Meeting. This creates a healthy environment 

for members to exercise their democratic -rights in deciding on their 

leadership. I quote:

(a) To confirm the minutes of the previous Annual Meeting and of any 

intervening special General Meeting;

(b) to consider the reports of the committee and the balance sheet 

together with the report on the audit of the accounts of the 

registered society for the previous year as prepared by the 

Registrar or the person authorised by him;

(c) to approve the accounts or if the accounts are not approved to 

cause the secretary to notify the Registrar who shall consider 

the matter and make his decision thereon, and such decision as 

to the correctness of the accoxuits shall be final and conclusive;

(d) to hear and decide upon any complaints brought by members

aggrieved by a decision of the committee: Provided that notice 

of such complaint to be brought before the meeting has been

given to the secretary at least two days prior to the meeting:

(e) to elect the committee for the coming year; and

(f) to transact any other general business of the registered society.

When we talk about autonomy in the Co-operative context, we should 

address the political as well as the economic side of the issue. We are fully 

aware of the fact that most Co-operative Societies both at the primary and 

secondary levels are financially weak and do not always have the best of

managers. This state of affairs makes them vulnerable to intervention and

sometimes domination by Government officials.
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2.2 Many Agricultural Co-operative Societies would require government

guarantee to have access to Conunercial Bank financing. In situations of such 

nature Government will not only earn revenue for guaranteeing the loan but 

will make efforts to ensure the loan is repaid*. In doing so the Minister in

charge of Co-operative will use the provision in the law to appoint special

members on the Committee of such Secondary/Apex Society to represent 

government interest. Even though the intention is not to interfere with the 

democratic machinery of the society, in practice, Government would 

unconsciously be slowing the process of autonomy for the Co-operative movement.

It is not vinusual for Rural Development Projects to have credit

components for the rural population eind Co-operative finding themselves 

involved in the implementation process. The reason for this state of affairs 

is very simple. The Co-operatives need resources to procure farm inputs for 

their members, but because of their weak economic base they will accept

anything that can facilitate farmers access to their credit requirements.

This kind of arrangement does not promote independence but would rather make 

members of Co-operative Societies especially in areas where membership 

awareness is very low, to believe that the Co-operative is an arm of the 

Government.

2.3 The Co-operative Law favours participation, social cohesion,

transparence, solidarity eutid democracy within Co-operatives. It can be seen 

from the Co-operative Law that supreme authority in any co-operative society 

is the General Meeting. Rule 23 and 24 of Co-operative Societies rules are 

relevjint. There is provision in the law relating to the notice required in 

order that all members can be informed. To ensure member participation, and 

prevent domination by a small group, the law provides for quorum which is

normally stipulated in the by-laws.

A cursory look at Sections, 35, 36 and 37 of the Co-operative

Societies Act, one can clearly see the good intentions for the Co-operative

Movement. In a normal situation, the Registrar of co-operative Societies 

organises regular inspection of societies and conducts an annual audit of all 

registered societies and audit reports are submitted to the Committee of the 

various societies for consideration by the Annual General Meeting.
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Section I k  (1) of the Co-operative Societies Act gives equal rights 

to all members in the conduct of their society's business. It is only in the

case of a tie in votes that the Chairman will have a casting vote. In an

attempt to foster solidarity Section 34 (2) o f •the Act encourages the setting 

of a charitable or common good fund which can be used to assist or support 

those in need and thereby build confidence locally or internationally.

In accordance with Co-operative Societies Act, "member includes a

person or registered society joining in the application for registration of a 

Co-operative Society and a person or registered society admitted to membership 

after registration in accordance with the by-laws". Section 21 (1) - (5) sets 

out the qualifications for membership of a registered society and does not 

make any distinction between male and female but has specified 18 years as the 

minimum age requirement for membership of a registered society. There is,

however, a very useful provision in Section 21 (3) which states that a pupil 

over the age of eight shall be qualified for membership of a registered school 

society. The above citations clearly show that there are adequate provisions

in the law which encourage participation of women and youth.

2.4 The privatisation process in the National Economy creates room for

Co-operatives to develop and take their rightful role in the National Economic 

Development. To start with, I will again make reference to Section 8 of the 

Co-operative Societies Act Cap 33 Laws of the Gambia. "The registration of a 

society shall render it a body corporate by the name under which it is 

registered, with perpetual succession and with power to hold property, to 

enter -into contracts, to institute and defend suits and other legal 

proceedings, and to do all other things necessary for the purpose of its

constitution". This section is explicit and gives sufficient authority to 

registered Co-operative Societies to operate freely without hinderance in the 

interest of their members. Section 33 (a) and (d) further strengthens the

position of societies by making room for the deposit or investment of 

societies fund. "A registered society may invest or deposit its funds -

(a) "in a Government savings bank or with any bank or person 

carrying on the business of banking approved for the purpose by 

the Registrar; or
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(b) in any securities issued or guara^ eed by a Government of a 

cotintry of the Commonwealth; or

(c) with any other registered society approved for the purpose by 

the Registrar; or

(d) in any other mode approved by the Registrar".

In concluding this point I would wish to observe that the only 

possible stumbling block for Co-operatives would be the attitude of Government 

personnel responsible for Co-operative development. If there is goodwill and 

understanding on their part Co-operatives can flourish and pass the test. 

This does not mean that the regulatory functions of Audit, Inspection and 

Registration must be relaxed.

2.5 The Gambia has been fortunate to maintain the multiparty system of 

democracy which obtained in the country prior to our gaining independence from 

Britain. The Co-operative Movement has grown under a multiparty political 

system of democracy in which citizens have a right to belong to a political 

party of their choice even if they are members of the civil service. The 

Gambia enjoys democracy and this is clearly seen not only at Parliamentary, 

Municipal, Chieftaincy elections but also at Annual General Meetings of 

Societies where Co-operators belonging to different shades of opinion must 

elect their leaders.

•• The basic reason for such a state of affair is that the members of 

Co-operatives associate for the promotion of their economic and social 

interests. In the Gambian situation there is hardly any need for many new 

provisions in the Co-operative Law.

2.6 There is no doubt that The Co-operative Societies Law in its present 

form despite several amendments and improvements is not well understood by 

those for whom it is intended. It is voluminous and written in legal jargon 

that is not easily understood by semi-literate members let alone illiterate 

members. In most developing countries, the Gambia being no exception, office 

bearers are illiterate and do not understand the complex business of the 

Societies which they are entrusted to manage. In a sitxiation where Government
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involvement is relaxed and the movement is allowed to go it alone, there is 

bound to be domination by employees of societies. Apex/tertiary societies 

would normally assume the role of masters rather than servants of the Primary 

Co-operative Societies/Unions. The need for few changes in the Cooperative 

Law to bring it in line with the socio-cultural realities of the Gambian 

situation cannot be overemphasised. Some revision, elaboration, 

simplification of the Gambian Co-operative Law have been effected, but is yet 

to be passed by Parliament.

III. ANALYSIS OF WRITTEN OR CUSTOMARY LAW
GOVERNING MUTUAL ASSISTANCE ORGANISATION

3.1 The Co-operative structure permits participatory decision-making and

a self-help approach to shared problems and goals. Along these lines, it is 

important to state that Co-operatives were developed in our countries to 

compliment the efforts of governments in promoting economic and social 

development especially in the rural areas. Accordingly Co-operative Laws were 

enacted, enabling the establishment and functioning of co-operatives. On the 

other hand, there are customary laws which are still applicable, but no 

African government is expected to trigger off any development effort based on 

such laws. However, we all know that the rural population live in a social 

system based on customary laws that are suited to their needs.

In the Gambian case, informal approach to Co-operative organisation 

focuses great attention on satisfying the needs of members, and more so the 

institutions of a decentralised mode of management where members have better 

control over operations. However, these organisations by their peculiar 

nature do not exist because of a particular law but are there to render 

services to their members.

Normally, every Gambian village has one or more groups called 

Kafo/Compin. The terms refer to various kind of organisations of men, 

women, or youth in a village or town.

Women Kafo/Compin are more vigorous and are economically and

socially more important than those formed by men. The strength of the groups

depends much on the personalities of the leaders and the nature of their 

functions.
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Most of the KAFO/Compins are in existence:

(a) to mobilize labour for group fanning in order to generate

surplus food for the dry season; (b) to generate cash income

from members' contribution and from group labour hired out as 

well as from other activities; and (c) to foster group

solidarity.

The other traditional mechanism is the OSUSU group which is a 

rotating savings and credit association, usually organised at all segments of 

the society. Membership is based on age, sex, class or occupation and can be 

large or small. The number of members ranges between (10) and (80). All 

members make fixed contributions of money at regular intervals (daily, weekly 

or monthly) to build a fund from which members receive equal interest-free 

pay-outs in rotation. Since members live in a closely knit community and have 

intimate knowledge of each other, the risk is minimal. The loans are 

guaranteed by bona-fide members to the limit of their own regular payments.

Non-members cannot benefit from this scheme.

There is another type of group that is socially motivated. In this 

type of orgsinisation members come together to satisfy their social needs. 

Contributions are paid weekly, or monthly and members in rotation host the 

social functions.

This kind of group is very common among women and serves as a useful

tool at- ceremonies especially when a member has cause to celebrate a wedding

or a naming ceremony for herself or members of her family.

In a case of this nature the group will not only turn up to show

solidarity but individvial members also give presents both in kind and in

cash. The advantages of this traditional set up are that it promotes greater 

solidarity among members and can pursue economic activities when the need 

arises.
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The efforts of these organisations provide an opportunity for members 

to participate fully in any decision-making process. The set of agreements 

voluntarily entered into by the members regarding their relationship with each 

other, their rights and duties, and the functions and general rvtnning of the 

organisation are based on social norms. In other words, there are no written 

rules. The group is jointly liable. Mandatory respect of the rules, normally 

prevails. In the case of the structured Co-operative, the set rules are 

protected and guided by the Registrar of Co-operatives and the members.

In analyzing the two concepts, the following factors should be taken 

into consideration:

These organisations are established regardless of prescribed 

laws by the state. With Co-operative societies, there are laws 

or regulations governing registration.

(b) App-CPYal;

Co-operative Societies have to seek approval for registration 

from the Registrar of Co-operatives. In the case of traditional 

organisations, there are no statutory regulations governing 

their existence. These organisations work according to 

unwritten rules. For example, the Registrar can refuse to 

register a society based on reasons of non-viability.

The traditional organisations do not take viability into account when

taking a decision to be established. Their formation is based solely on the

economic or social needs of members.

(c) Eisbta..and flbU gatigns. of ffembers;

The traditional organisation is of great importance for the 

member, as it improves the member's social standing and 

recognition by his fellow members. Each member is expected to 

pay a certain amount which is agreed upon when the organisation 

is started. In the case of Co-operative societies, the money 

contributed (paid-up share capital) is laid down in the By-Laws.

The member has the right to participate at meetings, vote and be 

elected and benefit from the services of the society.
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(d) Rights and Obligations of the Leaders of the Groups

Decisions are taken by certain persons who are recognized by 

all. The meeting of members may be the supreme decision-making 

body in consultation with the elders, village head or chief. In 

Co-operative societies, the general meeting of members is the 

supreme authority in all matters concerning the Co-operative. 

The general meeting of members which is convened at least once 

every year, elects the committees, and decides on the honorarium 

for their services.

(e) Dissolution of the group:

In Co-operative Societies, there are several reasons specified 

in the law which can result in the dissolution of a society. 

The Registrar may order dissolution based on non-viability of 

the society or decision by two-thirds of members at a special 

general meeting. In the traditional organisation, dissolution 

can take place at any time.

(f) Role of Customary and Administrative Authorities

The chiefs, village heads or elders do participate in certain 

decision-making of the traditional organisations. However, 

traditional groups do not pose any threat to the power of the 

elders or chiefs. Instead it reinforces their powers. In 

Co-operative societies, participation of the chiefs,* village 

heads or elders, is limited to an advisory role, where 

necessary. There is no interference by the elders or the chief 

in the daily administration of Co-operative societies.

Traditional organisations have shown a great internal dynamism and a 

strong endogenous capacity for organisation. In effect, most of them are 

established through the initiative of their members. It is therefore 

important to note that the satisfaction of the needs of members is the most 

important point to be considered when dealing with the question of traditional 

organisations.
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IV. CONCLUSIONS

The Government of the Gambia has set up a Law Reform Commission

charged with the responsibility to review and revise where necessary, the Laws

of the Gambia. In view of the fact that experts on co-operative Legislation

can be made available, a consultancy was commissioned through the ILO

Co-operative Development Project ILO/NOR/85/GAM/01.

The terms of reference for the consultancy is attached to serve as

point of reference. As specified by the duration of the study, it is possible 

that some areas have not been exhausted, nevertheless a very serious effort 

has been made to effect the necessary changes, additions and improvements in 

the Law to make it more relevant to the Gambian situation. Several amendments 

have been proposed and the Ministry of Agriculture supports the

recommendations.

In view of the limitations set in the guidelines to this paper, I

will make reference to a few sections of the Act.

In an attempt to emphasise the socio-economic Importance of

Co-operatives and the need for the Government of the Gambia to create a 

healthy environment for Co-operative Development, a new preamble has been

added to explain the situation. There is a new introduction to the

Co-operative Societies Act, which gives the definition, objectives, and

operation of a Co-operative society. It aims at ensuring that users have the 

same concept. ILO recommendation 127 is relevant.

A new section (5) has been introduced which touches on development

and protection of the independence of the Co-operative Movement.

The state should guarantee voluntary affiliation, democratic 

self-management and autonomy of the Co-operative Movement and at the same time 

create a favourable atmosphere for Co-operative Development.
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There is a slight improvement in the provision for registration. The 

portion that deals with deferred registration has been improved by adding the 

following to the text. "A decision by the Registrar not to register a 

society, its By-Laws or amendment shall be accompanied by reasons enabling the 

society to remedy the missing provision". Provision has also been made for 

Provisional Registration which gives a chance to societies to satisfy the 

requirements in (2) years trial instead of (6) months as provided in the 

existing legislation.

In conclusion, I would like to emphasise that inspite of the 

assistance Co-operatives receive from Governments Co-operative Movements, and 

International Donor Agencies, the objective will not be attained if the 

following are not given priority.

(1) Intensive membership education with clear cut objectives and 

where possible coordinated.

(2) Reorientation of the Co-operative leadership.

(3) Impress on Governments to pursue ILO Recommendation (127).

I thank you all for your attention.
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Je me sens trfes profondement honors par le Bureau Regional 

de I'Alliance Cooperative Internationale pour I'Afrique de I'Ouest 

qui m'offre I'occasion de presenter une com munication h I'auguste 

assembl6e que vous constituez. Vous conviendrez, j'en suis certain, 

que le sujet abord6, dont I'int^ret et I'utilit^ sont i n d i s c u t a b l e s , 

ne peut etre 6puis6 dans le cadre limits de cette communication. 

N^anmoins, je vais essayer de me concentrer sur les points saillants.

L'histoire de la legislation cooperative en GAMBIE remonte k 

1946, h I'ipoque oCj 1,'administration coloniale britann ique diffusa un 

module de legislation cooperative dans toutes les colonies, les 

exhortant k promulguer des lois et nommer des Directeurs ainsi que le 

personnel necessaire pour assurer la promotion des cooperatives. La 

loi sur les Associations Cooperatives, Chapitre 33, en GAMBIE fut pro- 

mulguee en 1950 et un Ministfere charge des cooperatives fut cree 

quelques annees plus tard.

La loi sur les Organisations Cooperatives en GAMBIE est congue 

sur le module de la loi indienne de 1904. Malgre plusieurs amendements

et modifications  il y a quelques paragraphes qui meritent une attention

particulifere.

II serait deplace de ddbattre certains aspects du developpement  

cooperat if en GAMBIE sans faire reference aux initiatives prises loca- 

lement pour organiser les fermiers en structures associatives 

d'auto-promotion.

Dans les annees 1920, le reformateur gambien M. E. F. SMALL

fit quelques tentatives afin que les fermiers se regroupent pour la

c o m mercial isation de leurs produits, au sein d'une large association 

couvrant I'ensemble du pays.

L ' association n'a pas survecu k I'epreuve du temps par manque 

de capitaux et de savoir-faire pour mener h bien 1'e n t r e p r i s e . Le 

premier type de cooperative reconnu en tant que tel en GAMBIE, fut les 

Cooperatives d'Epargne et de Credit, qui se trouvaient co ncentrees 

dans la zone coloniale connue aujourd'hui sous le nom de Grand Banjul. 

II fallut attendre 1957 pour voir s'etablir avec succfes la premiere 

cooperative de commercialisati on de produits h Kanifing -Kombo  

Saint Mary. Le mouvement a connu des debuts modestes, puis il a grandi 

et, en 1959, les Unions locales ont mis sur pied la Gambia Co-operative  

Central Banking and Marketing Union Limited (G C C B 4 M. U LTD) afin 

de faciliter les operations de c o m mercialis ation et de financement au

1/ INTRODUCTION 102
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niveau des District Unions (associations rdgionales). Pendant cette 

p6riode, le Gouvernement a fourni I'aide ndcessaire afin de faciliter 

les operations de l a G C C B  & M. U LTD, sous la forme d'un capital de 

d6marrage d'un montant de 10.000 livres. C'est seulement en 1971, que 

le Gouvernement gambien cr^a la Gambia Commercial & Development Bank 

(la Banque Gambienne de D 6 v eloppeme nt et de Commerce) ; GCCB et que 

la GCCB & M.U. LTD fut d^baptis^e Gambia Co-opera tive Union Ifd (GC) 

abandonnant ainsi la fonction bancaire. Ce qui eut pour effet de donner. 

plus d'assise ^ la GCDB (Banque Gambienne de D^vel oppement et de 

Commerce) dans la mesure ou toutes les institutions para-6 tatiques  

devaient ouvrir un compte chez eux. La GCU (Union Co-operative Gambienne) 

ne fut pas class^e dans la cat^gorie des Institutions Financi^res  con- 

form^ment h la Loi sur les Institutions Financieres, et en consequence 

elle ne peut emprunter auprfes de la Banque Centrale de la Gambie comme 

les autres institutions para-6 tatiques telle que la GPMB, qui s'occupe 

de la c o mmercialisa tion des arachides en tant q u ' exportateur principal.

La loi sur la GPMB accorde ^galement h la GPMB le monopole sur 

1' exportation des arachidesf de I'huile et des r^didus, bien que

le mouvement coop^ratif, h travers la Gambia Co -operative Union Ltd 

(GCU), detienne h peu prfes 80 % de la production d'arachides en 

G a m b i e .

II est n^anmoins agrdable de porter h la connaissance de cette 

auguste assembl^e que depuis I'adoption du programme de redressement 

6conomique par le Gouvernement de la Gambie, les coo peratives ont la 

possibilite* de se d^velopper sans entrave.

En 1988, la c o m m e r c ialisat ion des arachides fut liberalises 

par le gouvernement et obligation fut faite h la GPMB d'acheter les 

arachides h raison de 3 tonnes au minimum aupr^s des fermiers et k 

leurs differents depots. Le chiffre de 3 tonnes fut revise et plus 

tard ramene k 1 tonne. En depit de ces obstacles qui jonchaient le 

chemin, les cooperatives ont reussi & survivre.

Le Gouvernement a pris d'autres mesures dans le cadre de la 

liberalisation du commerce des arachides en ouvrant le marche de 

1' exportation des arachides h tous les operateurs economiques et en 

leur rendant disponibles & des couts h determiner, les usines de 

transformation de la GPMG.

II/ DESCRIPTION ET ANALYSE DE LA LOI COOPERATIVE

2.1 Pour debattre la question de I'autonomie des c o o peratives



dans le contexte africain, il faut examiner I'^volution du mouvement  

coop^ratif par rapport aux "principes de Rochdale" qui aujourd'hui, 

constituent la base des principes coop6ratifs h travers le monde.

Pour la Gambie, comme pour la plupart des anciennes colonies 

britaniques, la cooperation s'^crivait avec un c majuscule ; elle 6tait 

initi^e par la puissance coloniale qui pr^sumait que les c o operat ives 

etaient la solution aux problfemes des fermiers africains. Consi d^rant  

la r^ussite des cooperatives en Europe et en Amdrique du Nord, le 

gouvernement britanique ddploya de trfes s^rieux efforts pour fournir 

un module d'Ordonnance Cooperative dans toutes les colonies et il 

exhorta les G o u v e r n e u r s / Administra teurs h promulguer des lois c o o p e r a ­

tives, nommer des Directeurs responsables du developpement cooperat if 

ainsi que le personnel necessaire h I'execution de la mission. Ce type 

de developpement difffere beaucoup de celui preconise par les "Equitables 

Pionners de Rochdale" dans la mesure ou le premier est initie de 

I'exterieur et le dernier intervient sur I'initiative des gens, reponse 

aux besoins qu'ils ressentent.

Considerant le contexte dans lequel les cooperatives ont vu 

le jour, il n'est pas du au hasard que la Loi sur les cooperatives 

donnent de nombreux pouvoirs au D i r e cteur/Min istre charge des c o o p e r a ­

tives. Ces pouvoirs ont ete prevus par la Loi pour prevenir les abus 

d'autorite d'une part, et pour faciliter un de veloppement oriente 

(sous tutelle) d'autre part. Je vais essayer d'illustrer ce que je 

dis par quelques exemples. Au paragraphe 8 de la Loi sur les C o o p e r a ­

tives, I'existence legale des cooperatives est reconnue "la d e c l a r a ­

tion d'une association cooperative fait de cette association un corps 

consti.tue dont la denomination est celle sous laquelle il a ete enre- 

gistre, dont la duree de vie est reconduite sans limite, et qui a le 

pouvoir de detenir des biens, de passer des contrats, d'entamer des 

poursuites et de se defendre ou s'engager dans toute autre procedure 

legale et d 'entreprendre toute demarche necessaire relative & sa c o n s ­

titution" .

Cette disposition legale cree un environnement sain pour le 

developpement cooperatif et permet ainsi aux dirigeants des c o o p e r a ­

tives d'acquerir et de garantir des biens en propre pour la c o o p e r a t i ­

ve. De la meme fagon, une cooperative reguliferement d e d a r e e  peut 

passer des contrats avec ses membres quand des prets sont consentis, 

contrats dont le rfeglement est passible des tribunaux.

La loi sur les cooperatives prevoit une disposition garantis-
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sant les droits et les obliga tions des membres qui jouissent d ’un 

droit d'appel vis-^-vis des decisions prises par le Dire cteur sur les 

questions qui touchent h leur autonomie. La Loi gambienne sur les 

coopera tives 6tablit des critferes stricts relatifs h la quality de 

membre, qu'il s'agisse d'un adulte ou d'un mineur. II existe d'autres 

dispositions concernant la quality de membre, elles sont relatives ^ 

I'age, au lieu de residence, au statut de p r opr i^taire terrien ; ce 

sont 1^ quelques exemples pour montrer ce qui relive de la compe tence 

du comite de Di rection des associations cooperatives.

L'Assembiee Generale Annuelle est un autre instrument qui 

donne de I'autonomie aux cooperatives ; les membres d irigeants y sont 

eius et regoivent un mandat d'une duree generaleme nt indiquee dans le 

Rfeglement interieur de la Cooperative pour gerer ses activites. 

L'article (23) de la loi stipule que I'Assembiee Generale Annuelle 

doit etre convoquee par le comite de direction dfes que le rapport 

d'audit comptable de la cooperative soumis par le Dir ecteur ou toute 

autre personne autorisee par lui, est remis au Comite. L'Assembiee 

Generale Annuelle doit etre convoquee dans un minimum de huit jours 

f r a n c s .

L'article ci-dessus mentionne resp onsabilise les membres du 

Comite de direction qui doivent s'assurer que les membres de la c o o p e ­

rative ou leurs representants sont informes des resultats obtenus par 

leur c ooperative au cours de I'exercice financier ecouie.

II existe dans la loi un garde-fou permettant de contourner 

un eventuel abus de pouvoir de la part du comite de direction c o n c e r ­

nant la con vocation de I'Assembiee Annuelle ; le Direct e u r / M i n i s t r e 

peut convoquer I'Assembiee Generale Annuelle qui peut tout autant que 

I'autre, valablement deiiberer. Ce type de pouvoir ou d'autorite 

donne au Directeur/ M i n i s t r e  peut etre analyse de deux points de vue 

differents. L'aspect positif est que cette disposition de la loi ga- 

rantit I'equite et empeche que certains membres du Comite ne dominent 

pendant une longue periode les activites de la co operative au detrime nt 

des interets des membres.

L'article (24) de la loi indique clairement le role de 

I'Assembiee Generale Annuelle. L'Assembiee Generale cree les conditions 

d'un environn ement sain afin que les membres exercent d e m o c r a t i q u e m e n t  

leurs droits dans le choix de leurs leaders. Et je cite :

a) - d'adopter le procfes-verbal de I'Assembiee Generale de 

I'Annee precedente ainsi que de toute autre Assembiee Generale

705
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extraordi nairement ;

b) - d'examiner les rapports du Comit6, le bilan et le rapport 

d'audit comptable de la cooperative soumis par le D i r e c t e u r / M i n i s t r e  

ou la personne autoris^e par lui, pour I'exercice ^coul6 ;

c) - de donner le quitus financier et au cas ou le quitus est 

refuse de saisir le secretaire de I'AG pour qu'il en informe le 

Direct eur/ M i n i s t r e  qui devra examiner et statuer sur le problfeme, sa 

decision concernant I'exactitude de la comptabilite est irrevocable 

et definitive ;

d) - de recevoir et statuer sur toute plainte venant des mem- 

bres qui ne seraient pas d'accord avec une decision du comite de d i ­

rection ; notification de cette plainte devant etre donnee au s e c r e ­

taire de I'AG deux jours au minimum avant la tenue de I'AG ;

et

e) - d'eiire le Comite de Direction pour I'exercice suivant,

f) - de traiter de tout autre sujet concernant la cooperative.

Lorsque nous parlons d'autonomie dans le contexte de la c o o p e ­

ration, nous envisageons autant I'aspect politique que I'aspect econo-

mique du problfeme. Nous sommes parfaitement conscients que la plupart 

des coope ratives tant primaires que secondaires sont financiferement 

faibles et n'ont pas toujours les meilleurs dirigeants. Cet etat de 

fait les rend trfes vulnerables face aux interventions et parfois face 

k la domination exercee par les fonctionnaires de I'Etat.

2.2 Beaucoup de cooperatives agricoles ont recours k la ga-

rantie de I'Etat pour avoir accfes aux Banques Commerciales et au 

Credit. L'Etat touche non seulement des interets pour garantir le 

pret mais s'assure egalement que le pret est rembourse. Le Ministre 

charge de la tutelle cooperative conformement aux dispositions de la 

Loi, nomme des membres qui si^gent au Comite de direction de la c o o p e ­

rative secondaire/faitifere pour representer les interets de I'Etat. 

Meme si I'intention n'est pas de gener le fonctionnement democratique 

de la cooperative, dans la pratique, 1 ' intervention de I'Etat ralentit 

inconsciemment le processus d'autonomie du mouvement cooperatif.

II n'est pas rare, dans le cadre de projets de developpement 

rural, trouver ceux qui sont charges des credits pour les cooperatives 

et populations rurales, impliques dans le processus de mise en oeuvre 

du credit.
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La raison de cet 6tat est simple. Les cooperative s ont besoin 

de ressources financiferes pour mettre des intrants ^ la disposition 

de leurs membres, mais comme elles sont 6conomique ment faibles, elles 

acceptent tout ce qui peut faciliter pour leurs membres, I'accfes au 

credit bancaire. Ce genre d ' arrangement ne favorise pas I'autonomie 

des cooperatives mais, au contraire, tend h faire croire aux membres, 

notamment dans les regions oCi le niveau de consci ence des membres est 

faible, que la coo perative est une extension de I'Etat.

2.3 La Loi cooperative favorise la participation, la cohesion 

sociale, la transparence, la solidarite et la democratie dans les c o o p e ­

ratives. II a p p a r a H  clairement dans la legislation cooperative que 

I'autorite supreme est detenue par I'Assembiee Generale. Les articles 

23 et 24 de la loi sont pertinents. II existe une disposition de la 

loi sur les coo peratives qui fait obligation de tenir les membres i n ­

formes. Afin de s'assurer de la p a r ticipatio n des membres et d'eviter 

ainsi toute domination par un petit nombre, la loi prevoit qu'il faut 

un quorum generalement indique dans le rfeglement interieur.

Un rapide coup d'oeil aux paragraphes 35, 36 et 37 de la loi, 

permet de se rendre clairement compte des intentions du mouvement 

cooperatif. En situation normale, le D i r e c t e u r / M i n i s t r e  des cooperatives  

organise une inspection regulidre des coopera tives et procfede h un 

audit annuel de toutes les co operatives reconnues et les rapports 

d'audit sont soumis au comite de direction des differentes cooper a t i v e s 

pour etre ensuite examines par I'Assembiee Generale Annuelle.

Le paragraphe 24 de la Loi accorde h tous les membres les memes 

droits-pour mener les activites de leur cooperative. Le President bene- 

ficie d'une voix preponderan te pour, uniquement, departager un nombre 

de voix exaequo lors d'un vote. Afin de developper I'esprit de s o l i d a ­

rite entre les membres, le paragraphe 34 alinea (2) de la Loi e n c o u r a ­

ge la creation de caisse d'entraide qui permet de venir en aide ^ ceux 

qui sont dans le besoin et ainsi d'etablir la confiance sur le plan 

local et international.

Conformement h la Loi sur les cooperatives, "la qualite de 

membre s'applique h une personne oij h une association reconnue qui 

soumet une demande pour etre enregistree comme cooperative et h une 

personne ou k une association reconnue k qui le droit d'adhesion est 

accorde apr^s declaration conformement au reglement interieur".

Le paragraphe 21 alinea (1) - (5) donne les conditions
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d'adh^sion pour une Association reconnue et ne fait pas de distinction  

entre homme et femme, mais stipule 18 ans comme age minimum requis.

II y a, cependant, une tvbs utile disposition au paragraphe 21 alin^a

(3) qui stipule qu'un ^l§ve ag6 de plus de 8 ans peut adhdrer ^ une 

cooperative scolaire reconnue. Les exemples citds montrent clairement 

que la loi pr^voit les dispositions ad^quates pour encourager la p a r ­

ticipation des femmes et des jeunes.

2.4 Le processus de privatisation de l'#conomie nationale 

donne I'occasion aux cooperatives de d^velopper et jouer leur role 

dans le d^veloppement ^conomique national. Je vais ^ nouveau me r^f^- 

rer au paragraphe 8 de la loi, chapitre 33. "La declaration d'une 

association est celle sous laquelle elle a enregistr^e, dont la

durde de vie est reconduite sans limite, et qui a le pouvoir de dete- 

nir des biens, de passer des contrats, d'entamer des poursuites et de 

se defendre ou de s'engager dans toute autre procedure legale et 

d ' entrep-rerrdre toute demarche necessaire relative h sa co nstitution." 

Ce paragraphe explicite et donne suffisamment d'autorite aux c o o p e r a ­

tives reconnues pour fonctionner librement dans I'interet de leurs 

membres. Le paragraphe 33 alinea (a) et (d) enforce davantage la p o ­

sition des cooperatives en leur permettant de faire un depot ou 

d'investir les fonds de la cooperative. "Une association d e d a r e e  peut 

investir ses fonds ou les mettre en depot".

a - "Dans une Banque d'Epargne de I'Etat ou dans toutes ban- 

ques h travers toute personne s'occupant d'activites 

bancaires accreditee ^ cet effet par le Directeur 

(Ministre) ; ou

b - Dans toute obligation 6mise ou garantie par I'Etat d 'un 

pays du Commonwealth ; ou

c - Dans toute association reconnue accreditee k cet effet 

par le Directeur ;

d - De toute autre fagon qui soit acceptee par le Directeur 

(Ministre)".

En conclusion sur ce point, je souhaiterais faire observer 

que I'attitude des fonctionnaires de I'Etat charges du developpement 

cooperatif, constitue la seule pierre d 'achoppement pour les c o o p e ­

ratives. S'ils font preuve de bonne volonte et de comprehension, les 

cooperatives peuvent s'epanouir et reussir. Ce qui ne signifie pas 

que les audits reguliers, I'inspection des cooperatives et leur re-
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connaissance Idgale doivent etre n^gligds.

2.5 La Gamble a eu la chance de maintenir un systfeme d^mocra- 

tique mul tipartite qui a 6t6 mis en place avant I'accession du pays

^ la souv erainet^ nationale. Les cooperatives se sont d^velopp^es 

dans un systfeme d^mocratique de m u l t i p a r t i s m e  dans lequel les citoyens 

ont le droit d'appartenir au parti politique de leur choix, meme s'ils 

sont f o n c t i o n n a i r e s . La Gambie ch^rit la d^mocratie et cela est clai- 

rement illustr^ au moment d'^lire des r e p r ^ s e n t a n t s , non seulement au 

niveau du .Parlement, des M u n i cipalit^s et des chefferies, mais ^gale- 

ment au niveau des Assemblies Ginirales Annuelles des Cooperatives, 

quand les cooperatives de toutes les tendances d'opinion doivent eiire 

leurs dirigeants.

2.6 II ne fait aucun doute que la loi sur les associations

coopera tives en I'etat, malgre plusieurs amendements et ameliorations, 

n'est pas bien comprise par ceux h qui elle est destinee. Elle est

volumineuse et redigee dans un jargon juridique qu'il n'est pas facile

de c omprendre pour des s e m i - l e t t r e s , sans parler d 'a n a l p h a b ^ t e s . Dans 

la plupart des pays en d e v e l o p p e m e n t , la Gambie ne faisant pas

exception, les gerants de c ooperatives sont analphabfetes et

n 'entendent rien aux activites complexes des coope ratives qu'ils ont 

la charge de gerer. Dans une situation ou 1 ' implication de I'Etat

est relachee et le mouvement livre k lui-meme, il faut s'attendre & 

ce que les employes des coo peratives exercent une certaine domination. 

Les cooperatives faiti^res : tertiaires devraient normalement assurer 

le role de maitres plutot que celui de serviteurs vis-^-vis des c o o p e ­

ratives/ unions primaires. On ne peut que souligner la necessite 

d'apport er quelques m o d ific ations dans la loi sur les cooperatives 

afin de la mettre en phase avec les realites s o cio-cul turelles de la 

Gambie. Des corrections, simplificati ons ont ete dej& apportees ^ la 

loi gambienne sur les cooperatives, mais il reste k les faire ratifier 

par le parlement.

Ill/ - ANALYSE DE LA LOI ECRITE OU COUTUMIERE CONCERNANT L'ASSISTANCE 

MUTUELLE

3.1 La structure cooperative favorise la prise de decision 

participativ e et une approche autosu ffisante des problfemes et des 

objectifs en commun. II est important de dire ici que les c o o pe ratives 

se sont developpees dans nos pays pour completer les efforts des 

G o u v e r n e m e n t s , pour promouvoir le developpement social et economique,
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notamment dans les zones rurales. Des lois cooperatives  ont pro-

mulgu^es en consequence afin de permettre la creation et fonctionne- 

ment des cooperatives. D'un autre cote, il existe des lois coutumiferes 

qui sont toujours applicables, mais aucun gouvernement africain ne 

peut d e d e n c h e r  des efforts de developpement bases sur ses lois. 

Toutefois, nous savons tous que les populations rurales vivent dans 

un systfeme social fonde sur des lois coutumiferes qui sont adaptees ^ 

leurs besoins.

Dans le cas de la Gambie, 1'or ganisation cooperative infor- 

melle concentre une grande part de son attention k la satisfaction 

des besoins des membres et h 1 ' institution d'un mode de gestion d e ­

centralise dans lequel les membres ont un meilleur controle des o p e ­

rations. Toutefois, ces organisations de par leur nature particulifere 

ne sont pas le produit d'une loi, mais leur existence se justifie par 

les services rendus h leurs membres.

En general, dans chaque village gambien, il y a un groupe ou 

davantage, appeie KAFO/COMPIN. Ces termes font reference h plusieurs 

types d 'organisations d'hommes, de femmes ou de jeunes dans un village 

ou une ville.

Les groupes des femmes KAFO/COMPIN sont plus vigoureux, eco- 

nomiquement et socialement plus importants que ceux formes par les 

hommes. La force des groupes depend beaucoup de la personnali te des

dirigeants et de la nature de leurs fonctions.

La plupart des KAFO/COMPIN ont pour role :

a - de mobiliser la m a i n - d 'oeuvre pour cultiver en groupe

afin de produire des excedents de nourriture en prevision 

de la saison s^che ;

b - de generer un revenu alimente par la contribution des 

membres et par les groupes de travail dont on vend les 

services et par d'autres sources d'activite ;

c - de fortifier la solidarite de groupe.

L'autre systeme traditionnel est constitue par le groupe 

OSUSU qui est une association tournante d'epargne et de credit, et 

qui fonctionne generalement h tous les echelons de la societe.

L'adhesion est fonction de I'age, du sexe et de I'activite ou de la

classe sociale. Le nombre d'adherents peut etre grand ou petit. II 

varie de (10) h (80). Tous les membres versent une cont ribution fixe
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b p6riode r^gulifere (chaque jour, semain e ou mois) afin de co nsti t ue r  

un fond sur lequel les membre s reg oivent b tour de role la meme somme 

sans int^rets. Comme les membres vivent dans une co mm un au t 6 re st rein- 

te, et se connais se nt  tr§s bien, le risque est minimal. Les prets 

sont garantis par des membres bon afides dans la mesure oti ils versent 

r^guliferement leur part. Les n o n- me mb res ne peuvent b^n^ fi ci er de 

cette structure.

II existe un autre type de groupe qui est s o cialeme nt  motive. 

Dans ce type ■ d ' o r g a n i s a t i o n , les membres se mettent ensemble pour 

s at is faire leurs besoins sociaux. Des c o n tr ib u ti o ns  sont payees h la 

semaine ou au mois, et les membres assurent ^ tour de role des fonc- 

tions sociales.

Ce genre de groupe est tr§s r^pandu chez les femmes et sert 

lors de c6r6monies, notam ment quand un membre c^lfebre un mariage ou 

un bapteme pour lui-meme ou des membres de sa famille. Dans un cas 

comme celui-ci le groupe ne fera pas seu lement preuve de solidarity, 

mais i n d i v i d u e l l e m e n t , des membres donnent aussi des presents en n a ­

ture et en argent. L ' o rg a ni sa tion tr a di t io n ne ll e  permet de d^vel op per 

une plus grande solid arity entre les membres et d 'e n tr e pr en dre des 

ac ti vi t^s 6c onomiques quand le besoin se manifeste.

Les efforts de ces or g a ni s at i on s donnent aux membres 

I'occ as io n de partic ip er  plein ement & tout le processus de decision. 

L 'e ns emble des accords v o lo nt airemen t conclus par les membres con- 

cernant leurs relations mutu§lles, leurs droits et devoirs, leurs 

fonctions et la gestion en g^n^ral de 1' orga n is at i on  sont fond^s 

sur des normes sociales. En d'autres mots, il n'y a pas des regies 

dcrites. Le groupe est co ll ec ti v em e nt  responsable. Le respect obli- 

gatoire des rfeglements est gdn6r al em ent observe. Dans le cas d'une 

structure cooperative, 1' o b serva ti on  des rfeglements est assur^e par 

le Directeur (Ministre) des co o perativ es  et par les membres.

De I'analyse des deux concepts, on doit retenir les elements 

suivants ;

a - La creation

Ces organi sa t io n s tr ad i ti on n el l es  se cr^ent sans tenir 

compte des lois en vigueur dans I'Etat. En ce qui concer- 

ne les cooperatives, leur reco nn a i ss a nc e  est soumise h 

des lois ou des rfeglements.
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b - Agr6ment

Les cooperative s doivent etre agr66es par le Direct eu r 

des cooperatives. En ce qui concerne les o r g an i sa ti o ns  

t r a d i t i o n n e l l e s , leur existence n'est rdgie par aucune 

rfeglementation statutaire. Ces org a ni sa t io n s trav aillent 

sans rfegles Sorites. Par exemple, le Di re cteur peut r e ­

fuser de reconnaltre une asso ciation parce qu'elle n'est 

pas viable. Les o rgani sa ti ons tra di t io nn e ll e s ne pre nn en t 

pas en compte le critfere de la viability quand elles d^- 

cident de se cr^er. Elles ne considferent que les besoins 

economiq ues ou sociaux des membres.

c - Droits et devoirs des membres

L 'organisation tr ad it ionnell e revet une grande importance 

pour le membre, car elle lui permet d 'am eiiorer son sta- 

tut social et d'etre reconnu par ses pairs. Chaque membre 

doit s'acquitter d'une co nt ributio n financifere qui est 

conclue au d^marrage de 1' o r g a n i s a t i o n . En ce qui c o n c e r ­

ne les associ at ions cooperatives, la quote -p ar t 

(capital action liberie) est fixde par le r^glement in- 

t e r i e u r .

Le membre a le droit de parti ci per aux reunions, de v o ­

ter, d'etre eiu et de beneficier des services de 

I'association.

d - Droits et devoirs des dirigeants des groupes

Les decisions sont prises par des personnes qui sont re- 

connues par tout le monde. Les assembiees peuvent repre- 

senter I'organe supreme de decision en accord avec les 

anciens, le chef du village ou le resp onsable villageois. 

Dans le cas des cooperatives, I'assembiee generale est 

I'autorite supreme tout ce qui touche h la cooperative. 

L'assembiee generale qui est convoquee au moins une fois 

par an, eiit les comites de direc tion des honor aires qu'ils 

recevront pour leurs services.

e - Dissolution du groupe

En ce qui concerne les cooperatives, il existe plusieurs 

raisons indiquees dans le texte de loi qui peuvent conduire ^ la 

dissolution d'une association. Le Directeur (Ministre) peut ordonner 

la di ss olu tion de la cooperative pour raison de non viabilite ou une
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A ss embl^e G^n^rale Extrao r di n ai r e par un vote des 2/3 peut decider 

de la dissolution. Dans 1' or g an i sa ti o n t r a d i t i o n n e l l e , la d i ssolut io n 

du groupe peut intervenir k tout moment.

f - Role des Au t or it 6s  Co u tu m i ^ r e s  at A d m i n i s t r a t i v e s

Les chefs, les r e sp onsa bl es  villa ge oi s ou les anciens 

pa rt i ci pe n t h cer taines prises de decis io ns  dans les or g an i sa t io n s 

t r a d i t i o n n e l l e s . Cependant, les groupes t ra d it io nnels ne menacent 

jamais le pouvoir des anciens ou des chefs. Au contraire, ils ren- 

forcent leur pouvoir. Dans les cooperatives, la p a r ti c ip a ti o n des 

chefs, les respons ab le s villa ge oi s ou des anciens se limitent h un 

role de conseil, quand cela s'avfere n^cessaire. II n'y a pas 

d 'interf^r en ce  avec les anciens ou le chef dans 1 ' ad minis t ra t io n  

qu ot i di en n e de la cooperative.

Les org an is at i on s tr ad it i on ne l le s  ont fait preuve d'un 

grand dynamisme interne et d'une forte capacity  endogfene k 

1 ' o r g a n i s a t i o n . En effet, la plupart d'entre elles ont 6t6 cr66es 

k I'initi at iv e de leurs membres. II est done important de noter que 

la s a ti sfac ti on  des besoins des membres est l'616ment le plus i m p o r ­

tant qui doit etre pris en co n si dera ti on  quand on traite de la q u e s ­

tion des organ is a t io n s traditionnelles.

IV/ C O NC L US I ON S

La Gamble a mis sur pied une co mm ission chargee de la 

R^forme Legislat iv e qui a pour r es p on sa b il i te  de reviser les textes 

de loi quand cela s'avfere n^cessaire. Etant donne qu'il existe des 

experts en legislation cooperative, une con s ul ta t io n  a ete or ga nisee 

^ travers le projet du B.I.T. relatif au de ve l op p em en t  cooperatif, 

reference I . L . 0 . / N . 0 . R . / 8 5 / G A M / 0 1 .

Les termes de reference pour cette c on s ultat io n servent de 

point de repfere. Comme cela est indique dans la duree de I'etude, il 

est possible que certains dom aines n'aient pas ete examines ; c e ­

pendant, il reste que de reels efforts ont ete faits pour realiser 

les ch angement s necess ai re s pour apporter h la loi les ajouts et 

a m el io ration s qui la rendent mieux adaptee k la si tuation en Gamble. 

Plusieurs amendements ont ete proposes et le Ministfere de 

1 ' Agr iculture  appuie les re co m ma n da t io ns  qui ont ete faites.

Compte tenu du cadre restreint de cette communication, je 

me reffererai seulement h quelques paragra ph es  de la loi sur les
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c o o p e r a t i v e s .

Un nouveau prdam bule a ajout6 aTin d'essayer de souli-

gner I' importance soci o- ^c o no m iq u e des coope ra ti ves et la nec essity 

pour le gouve rn ement de cr^er un environ ne me nt sain pour le d^velop- 

pement cooperatif.

II existe une nouvelle in troduction h la loi, qui d^finit 

le terme cooperative, ses objectifs et son f o n c t i o n n e m e n t . Cette 

in troduction a pour but de s'assurer que les ut i li sateurs ont la 

meme approche du concept. La re co mmandati on  127 du B.I.T. est per- 

t i n e n t e .

Un nouveau paragra phe (5) a ete introduit, qui concerne le 

de ve lo ppement  et la preservatio n de I'autonomie du mou ve ment coope- 

r a t i f .

L'Etat devrait garantir 1' ap pl ica tion volontaire, I'auto- 

gestion democrati qu e et I'autonomie du mo uvement co op e ra t if  et en 

meme temps, creer un climat favorable au de ve loppeme nt  cooperatif.

II y a une legfere amelio ra tion dans les dispos it io ns prevues 

par la loi pour la reconnai ss an ce des associations. La partie qui 

traite de la re connais sa nc e differee a ete ameiioree par un texte 

suppiemen ta ir e : "La dec ision prise par le D ir e ct eu r / M i n i s t r e  de ne 

pas accredi ter une association, son rfeglement ou ses amendements 

doit etre motivee de sorte que 1 ' as so ciation puisse remedier h ses 

i n s u f f i s a n c e s " . Une disposition de la loi permet egalement 

1' Ac cr editati on  Provisoire, qui permet aux As so ciatio ns  de satisfaire 

aux condi ti on s dans un deiai probatoire de deux ans au lieu de six 

mois tel que le prevoit la legislation existante.

En conclusion, j'aimerais soiiligner q u ' en depit de I'aide 

que les co operatives re^oivent des Etats, des mouve ments cooperatifs, 

des bailleurs de fonds i n t e r n a t i o n a u x , I'obje ct if  ne sera pas atteint 

si I'on n'accorde pas une priorite aux points suivants :

1 - Education intensive des membres, avec des objectifs

clairement definis et, si possible, coordonnes.

2 - Reorienta ti on  du leadership cooperatif.

3 - Pression sur les Gouv er ne ments pour que soit po ursuivie

la recomm andatio n 127 du B.I.T.
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Ministfere de I'Economie et des Finances

PRCXIET D'ASSISTANCE TECHNIQUE 
AUX OPERATIONS BANCAIRES MUTUAUSTES 

AU SENEGAL

PRESENTATION PROJET

O C T O B R E  1990

Centre Peytavin, 46 6tage, 4 Avenue Carde B.P.6350 Dakar Etoile Tel: 21-22-27



Le gouvernem ent du S6n§gal, dans le cadre du volet am 6Ildration de 
rin te rm ed ia tio n  fin an c ie re  de sa politique de restructuration  du 
syst^m e bancaire  a  jug§ opportun d'initier un P ro ie t d 'a s s is ta n c e  
technique aux operations bancaltes mutualistes.

Pour m ener a bien ce projet, ii a ete convenu, avec I'appui de la Banque 
M ondiale et de I'Agence canadienne de developpem ent international 
(ACDI) de mettre sur pied, au sein du Ministere de I'economie et des  
Finances (M E F) une cellule d 'assistance techn ique aux operations  
h an ca ires  m u tu a lis tes . La Societe de develo ppem ent international 
Desjardins (S D ID ) du Canada qui dispose d'une expertise reconnue en 
matiere de mise en place et de consoli?Jation de reseaux mutualistes 
financiers en Afrique et Amerique latine a  ete retenue com m e agence  
d'execution du projet . Cette cellule d'assistance technique a la tete  
de laquelle se trouve un cadre du M EF a titre de coordonnatrice en chef 
est com pdsee de deux experts canadiens; (un conseiller senior en 
planificatidn e t un conseiller en recherche e t developpem ent) e t de 
trois cadres senegalais (2 du M EF et 1 du M DRH).

Le mandat de la cellule d'assistance technique, d'une duree de deux (2) 
ans (i.e. Avril 1990-M ars 1992) est presente ci-apres.

ENJEUX
Les eajfiux auxquels est confrontee la cellule d'assistance technique  
peuvent se resum er ainsi;

- rallier les differents intervenants p. *  actpurs autour d'unplan  
d'action a  long terme o'emergence d'un reseau mutualiste 
prenant appui sur les experiences en cours;

- doter ce reseau des elements qui lui confereront la capacite 
d'offri des services simples, securitaires et viables  
d'epargne et de credit;

- preconiser une formule d'institution privee enracinee dans le 
m ilie u ;

- assurer a  cette structure un espace legal et reglementaire ;
- accroTtre le taux de bancarisation des populations a  revenus 

m odestes

116
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DIFFICULTES PA R TIC U LIER ES

Le contexte dans lequel doit 6voluer la cellule d'assistance technique pose certaines 

difficult^s qu'il importe de presenter brievement:

• comment concilier une intervention devant donner des r6sultats rapides (au vu du 

vacuum actuel) avec la demarche iterative requise pour I'enracinement d'une 

mutuelle de nature privte;
• m€fiance de certains b€n6ficiaires quant k la formule mutualiste due aux nombreux 

dchecs pass6s;
• Emergence au cours des demi^res ann6es de plusieurs projets ayant une approche, 

une philosophie d'intervention propres et soucieux de preserver leur autonomie;

• rdsistance de certains projets k une tentative d’hannonisation et k I'acceptation d'une 

coordination ext^rieure.

PROGRAM M E D'INTERVENTION
Le programme-d'intervention envisage comporte trois grands volets qui, correspondent 
chacun k I'un des grands objectifs du projet et devraient assurer I'atteinte des rdsultats 

suivants:

Volet I: Creer un environnem ent favorable  ̂ I'^mergence d'un r^seau de 

m utuelles d'6pargne et de credit
• dynamique de participation des intervenants k I'^laboration de moyens d'am61iorer 

I'offre de services financiers k la populanon s6n6galaise;

• propositions d'harmonisation des pratiques actuelles des acteurs rrnpliqu6s dans le 

secteur,

• ,  convention-cadre pr&isant les conditions et balises d'intervention de tout acteur 

dans le secteur,
• climat de cr6dibilit£, de 16gitimit6 et de confiance cr6  ̂et entretenu autour de l’id6e 

d'un r6seau fmancier mutualiste;
• connaissance des habitudes et besoins financiers des usagers et recommandations 

sur les services k promouvoir et leurs couts;
• .  connaissance du fonctionnement du secteur informel et propositions sur les services 

ou liens possibles avec le r6seau;
propositions concrfetes de compl6mentarit6 avec d'autrcs structures financieres et de 

collaboration avec d'autres partenaircs 6conomiques d'importance.
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Volet 2: Formuler des propositions de plan strat^gique d'appui et 

d'encadrement d'un riseau bancaire mutualiste

• formulation des 616mentsfondamentaux d'un cadre juridiqueetr6glementaire 

adapt6;
• 6nonc^ de politique et de legislation du MEF concemantl'autonomie 

d'administration et de gestion d'une mutuelle financiere;

• propositions quant au d^veloppement strat6gique du riseau;
• propositions de scenarios de d^veloppement institutionnel du reseau;

• Elaboration d'outils de gestion n^cessaires k I'implantation et a la gestion des 

mutuelles.

Volet 3: M ettre en place une cellule d'appui au sein du Minist^re de 

I'Economie et des Finances

• opErationnalisation, au sein du MEF, d'une cellule de projet d'appui au reseau;

• formation intensive des ressources du projet aux divers types de mutuelles 

d'6pargne et de credit;

infonnation des autorit6s gouvemementales et bancaires sur le fonctionnement et les 

particularitEs des mutuelles;

• Elaboration et implantation d'outils d'information et de suivi de l'6volution du projet 
et de revolution des principales experiences en cours;

• propositions quant k la stratEgie et aux modalitEs de I'encadrement administratif que 

devra foumir le MEF une fois le rfseau implantd.



ORGANISATION DE LA CELLULE-PROJET  

Organigramme
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Cellule-proict
La cellule projet est compos6e des persoimes suivantes:

- Coordonnateur en chef Mme Fatou DL\GNE (MHh)

- Coordonnateur ex6cutif M Camille G. MOREAU (SDE))

- ConseillerrechercheAMv M Jean Bernard FOURMibR (SDID)

- Economiste-financier Mme Fayol TALL (MHl '̂)

- Economiste-financier MDjibrilDIOP (MHb)

- Agro-6conomiste MMbayeSARR (MDRH)

La cellule fera appel au besoin k la collaboration de consultants s6n6galais et Strangers.

Le comit6 d'6valuation/orientation
Ce comitd perniet aux principaux intervenants de la restructuration du syst^me bancaire de 

contribuer au processus de planification strat6gique du r6seau. Cinq reunions de ce 
• • 

comit6 sont pr6vues dans le cadre du projeL

Le comit^ restreint de validation

Issu de la table de concertation, ce comitd regroupe des repr^sentants d'organisations 

impliqu6es de fa^on directe dans les activit6s reliees h. la probMmatique des mutuelles 

d'^pargne et de cr6dit. Ce comit6 a comme principal mandat de valider le? produits de la 

cellule et au besoin de particjper k I'daboration de diff6rents dossiers.

Tglpl̂ .dp-Sgnc^rtatipn

Lieu privil6gi6 d’6changes et de discussions entre les organisations et institutions 
int^ress6es k la problematique de l'6pargne et du cr6dit au S6n6gal, la table de 

concertation permet k la cellule de transmettre les r^sultats de ses travaux, de les valider 

et de susciter l'adh6sion du plus grand nombre d'intervenants quant k la strategic de mise 

en place d'un rdseau de mutuelles d'6pargne et de credit. Ces tables de concertation 
peuvent etre globales, sectorielles ou r^gionales.
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MINISTRY OF FINANCE

TECHNICAL ASSISTANCE PROJECT 

FOR SELF-HELP BANKING SCHEMES 

IN SENEGAL

PROJECT OUTLINE

OCTOBER 1990

Centre Peytavin, 4e etage, 4 Avenue Garde B.P. 6350 Dakar Etoile Tel: 21-22-27
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As part of the improvement of the financial market intermediation of 

its policy on the restructuring of the banking system, the Government of 

Senegal considered it appropriate to initiate a Technical Assistance Project 

for Self-Help Banking Schemes.

To carry out the project successfully, it was agreed, with the help 

of the World Bank and the Canadian International Development Agency (CIDA), to 

set up within the Ministry of Finance (MEF), a technical assistance unit for 

self-help banking schemes. The "Societe de Developpement International 

Desjardins" (SDID) of Canada which has a recognized experience in the 

establishment and consolidation of financial self-help schemes in Africa and 

Latin America was selected as the executing agency of the Project. This 

technical assistance unit which is headed by a senior official of the MEF as 

Chief Co-ordinator is made up of two Canadian experts (a senior planning 

adviser and a research and development adviser) and three Senegalese senior 

officials (two from the MEF and one from the Ministry of Human Resources 

Development (MDRH)).

The tasks of the Technical Assistance Unit, which is to operate for a 

duration of two years (April 1990 - March 1992) are presented below.

- mAT.T.KWCTR

The leading challenges for the technical assistance unit can be 

summed up as follows:

rallying the various operators and beneficiaries aroimd a 

long-term plan of action for the emergence of a self-help scheme 

which is based on current experiences;

endowing the scheme with elements that will enable it to offer 

simple, safe and viable savings and credit facilities;
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suggesting a form of private institution that is rooted in the 

environment;

providing this structure with legal and statutory backing;

increasing the rate of participation of low-income people in 

banking.

PROJECT MANAGEMENT UNIT

The following persons make up the Project Management Unit:

Chief Coordinator - Mrs. Fatou Diagne (MEF)

Executive Coordinator - Mr. Camille Moreau (SDID)

Advisor (Research St Development) - Jean Bernard Fournier (SDID) 

Economist/Financial Officer - Mrs. Fayol Tall (MEF) 

Economist/Financial Officer - Mr. Djibril Diop (MEF)

Agro-Economist - Mr. Mbaye Sarr (MDRH)

The unit may at any time request the assistance of Senegalese and 

foreign consultants.

TheJ^ppraisal/Orientation Committee:

This Committee enables the principal operators responsible for the 

restructuring of the banking system to contribute to the process of strategic 

planning of the scheme. Five meetings of this Committee have been scheduled 

within the framework of the project.

The Select.-Validati.QB. Cpmnittee

This Committee which emerged from the consultative meeting, is made 

up of representatives of organisations directly involved in activities linked 

to savings and credit societies. Its main task is to validate the output of 

the unit and, if need be, take part in the compilation of various dociaraents.
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Consultative Forum

The ideal venue for the exchange of views and discussions between 

organisations and institutions interested in savings and credit matters in 

Senegal, the consultative forum enables the unit to submit the results of its 

activities for validation and, to attract more adherents to the strategy of 

establishing a savings and credit scheme. This foriom can either take place on 

a global, sectorial or regional basis.
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O R GANISATION OF PROJECT UNIT 

ORGANISATION CHART
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SPECIFIC PROBLEMS

The context within which the technical assistance tinit is supposed to 

operate poses certain problems that are worth mentioning briefly:

it is difficult to reconcile an operation that is supposed to 

yield rapid results (considering the present void) with the 

iterative approach which is needed for the consolidation of a 

private self-help society;

some of the beneficiaries are suspicious of the self-help system 

owing to past failures;

in the course of the past few years many projects have emerged 

with their own approach and philosophy and are eager to preserve 

their autonomy;

- some projects resist any attempt at harmonisation and 

coordination from outside.

QfEBATIOWAL fROgRAHMS

• The operational programme envisaged consists of three main components 

which correspond each, to one of the major objectives of the project and 

should lead to the following results:

Coaponent I;

Establishing a conducive environment to the emergence of a net-work 

of self-help savings and credit societies.

- djmamic involvement of operators in the preparation of various 

resources for improving the financial services to be offered to 

the Senegalese people;
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- a conventional framework defining the operational conditions and 

guidelines in the sector;

- proposals regarding the harmonisation of the current practices 

of the people involved in this sector;

- an atmosphere of credibility, legitimacy and mutual trust, 

created and maintained around the central idea of a self-help 

financing scheme;

knowledge of the habits and financial requirements of users and 

recommendations on the services to be promoted as well as their 

cost;

- knowledge of the operating mode of the informal sector and 

proposals on the services and possible links with the system;

concrete proposals which complement other financial structures, 

and, which are made in collaboration with other important 

economic partners.

Cpmpoaent. II

- Formulating proposals on a strategy of support to and management of a 

self-help banking scheme:

formulating the basic elements for an appropriate legal and 

statutory framework;

- setting forth a MEF policy and legislation concerning the 

autonomous administration and management of a financial 

self-help society;

making proposals for the strategic development of the scheme;
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proposing scenarios for the institutional development of the 

scheme;

preparing the management tools required for the establishment 

and running of the self-help societies;

Component III

Establishing a support unit within the Ministry of Finance.

putting a project unit into operation within the M.E.F. to 

support the network;

intensive harnessing of the resources of the project for the 

various types of savings and credit societies;

providing governmental and banking authorities with information 

on the management and peculiarities of the self-help societies;

- preparation and establishment of information tools to monitor 

the progress of the project and the major experiences underway;

proposals relating to the strategy and the modalities for an 

administrative supervision of the project by the M.E.F. once the 

scheme has been established.
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Bureau International du Travail

S^minaire de rAlliance Cooperative Internationale 
sur 1a legislation Cooperative pour les pays de VOuest d'Afrioue 

(Conakry. 6 - 8 novembre 199H

Experiences de la legislation cooperative en Europe de VOuest et de TEst
par Dr. Dionysos Mavrogiannis 

Chef, Section des Ressources Humaines, de Legislation, d'Etudes
et de Documentation,

Service des Cooperatives 
Departement du Developpement des Entreprises 

et des Cooperatives, Geneve.

I. Antecedents historioues

Le Seminaire a lieu ei un moment tres important que connait le 
mouvement cooperatif international. Alors que dans plusieurs regions du 
Tiers Monde et en particulier en Afrique, 1es cooperatives et les 
organisations de type cooperatif et-precooperatif sont en quete d'une 
identite repondant a la specificite de leurs besoins, en Europe aussi, 
tant a I'Est qu'a 1'Quest, les cooperatives traversent un tournant 
historique quant a leur form organisationnelle et a leur avenir. Pour 
mieux repondre a la question quels sont la place et le role de la 
legislation cooperative, il serait utile de se rappeler des origines du 
mouvement ainsi que de ses formes d'action successives.

L'apparition et le developpement des cooperatives en plein milieu du 
19® siecle, siecle du liberalisme economique en Europe, ont eu lieu en 
dehors de toute politique officielle des Etats concernes. Les 
cooperatives, en tant que phenomene economique et social, sont done dues 
et liees aux realites particulieres de leur epoque ainsi qu'aux besoins 
reels et vecus par les populations interessees de differents pays : en 
Angleterre du 19® siede en pleine voie d'industrialisation, le manque 
des produits alimentaires, a conduit les ouvriers a la creation des 
cooperatives de consommation. En France, post-revolutionnaire et 
liberale, la precarite des emplois et 1'exploitation des ouvriers a mene 
aux cooperatives ouvrieres de production. Enfin, en Allemagne le manque 
des capitaux necessaires pour U  developpement de 1'agriculture a pousse
vers les cooperatives de credit en 
balkaniques.

Europe centrale et dans les pays

La forme juridique utilisee par les premiers cooperateurs de I'epoque 
n'etait autre que celle du contrat prive, base sur le principe juridique 
de la liberte du droit des obligations, corollaire indispensable du 
liberalisme economique. Dans cette situation, il etait normal que les 
cooperatives fondent leur organisation juridique sur des textes du droit 
commun, commercial et civil. Tel le fut le cas en Angleterre et dans 
d'autres pays d'Europe.

Ainsi, pendant longtemps, Etat et cooperatives ont-ils vecu cote a 
cote mais dans une autonomie presque totale et respect reciproques ce qui 
a ainsi facilite le developpement chez des generations de cooperateurs des 
sentiments d'une farouche independance par rapport aux pouvoirs executif 
et publics.
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Les textes l^gislatifs ont remplac^s par 1'61aboration et 
1'application d'abord en Angleterre et progressivement dans le reste de 
1'Europe, des pratiques et des regies r^gissant 1'organisation,
1'administration et la gestion des soci6t6s d'abord de consommation et 
bientot de tous les types de cooperatives, regies connues et r^pandues k 
travers le monde sous le vocable des principes coop^ratifs. Ceux-ci, sont 
des regies de conduite de caractere ethique d'abord et juridique ensuite 
si elles sont consignees dans les statuts (by-laws). Les principes 
coop^ratifs, eiaboris et r^vis^s de temps i autre par les Congr^s de 
I'ACI, r^fletent les valeurs fondamentales du mouvement qui se veut 
volontaire, democratique, ^galitaire, ben^vole et dirige non vers la 
realisation des profits mais plutot vers le rendement des services aux 
membres.

II. Expansion de 1'action cooperative et cadre .iuridioue

Avant la fin du si^cle passe et surtout k partir de ce si^cle, les 
cooperatives de consommation et les cooperatives ouvrieres de production 
s'eiargissent et se repandent a presque tous les pays du continent 
europeen. Les cooperative agricoles et le credit furent les nouvelles 
formes cooperatives au moyen desquelles ont ete mobilises I'epargne et le 
credit et developpe le secteur agricole, en ce qui concerne en particulier 
1'approvisionnement des agriculteurs en outils, equipements et fournitures 
en vue d'une meilleure production vegetale et animale (volume et 
qualite). Le developpement des cosietes cooperatives a atteint les pays 
meditaranneens et balkaniques des le debut du siecle - surtout les 
cooperatives agricoles - ainsi que les pays actuellement appeies Europe 
Centrale et de I'Est (cooperatives de consommation et de credit agricole 
en particulier). L'administration coloniale britannique a propose le 
modeie cooperatif pour 1'augmentation du volume de la production des 
matieres premieres dans les pays d'outre mer, comme I'Inde, d^s le debut 
du siede. La legislation cooperative de I'Inde des annees 1904 et 1912 
fut transplantee par la suite dans beaucoup de pays d'Asie et d'Afrique. 
Juste avant I'acc^s k 1'independance, beaucoup de pays francophones 
d'Afrique furent aussi dotes de legislation cooperative d'inspiration 
europeenne.

En s'arretant sur la premiere moitie de ce siecle, i1 serait utile de 
jeter un coup d'oeil sur le contejiu et le caractere du droit cooperatif.
Le besoin d'une legislation distincte regissant les societes cooperatives 
fut ressenti par la formation progressive d'un secteur cooperatif de 
I'economie, separe des deux autres secteurs, k savoir 1'economic publique 
et I'economie privee.

La specificite du droit cooperatif introduit par des lois et decrets 
speciaux reflete done les characteristiques distinctes de la societe 
cooperative par rapport a la societe publique. La societe cooperative 
tout d'abord est une association (union) de personnes physiques ou morales 
(juridiques) et non une association de capital comme la societe 
commerciale sous ses multiples formes particuli^res. Ensuite, alors que 
toutes les deux, entreprennent des activites economiques et peuvent 
s'organiser en entreprise, la societe cooperative vise 4 effectuer 
diverses operations pour rendre des services k ses membres et non k 
realiser des profits. L'une, la cooperative, met ainsi I'accent sur la 
satisfaction des membres, alors que la seconde, maximise le profit realise 
par le moyen des operations avec le public, concret et connu ou la 
clientele inconnue. En troisifeme lieu, les regies regissant la 
constitution et surtout 1'administration de la societe cooperative
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different de celles r^gissant la society commerciale. La premiere 
(soci6t6 cooperative) peut etre constitute avec ou sans capital, la 
seconde est fondle premi^rement sur le capital. Puis, la society 
cooperative est administrte selon des regies democratiques et tgalitaires, 
sans que des facteurs economiques, sociaux, culturels ou autres puissent 
intervenir et crter des droits priviltgits pour certains socittaires. 
D'autres characttristiques d'ordre socio-dconomique viennent s'ajouter aux 
regies prtcedentes comme la promotion socio-culturelle des itiembres et la 
collaboration entre difftrents mouvements cooptratifs au niveau regional 
et international.

Par rapport k la society cooperative, la society d'Etat ou d'economie 
publique, differe aussi de mani^re radicale. Au cas de la society 
publique, le capital necessaire est octroyt par I'Etat, les regies et 
operations ne suivent pas celles de la society cooperative ou commerciale,
1'administration est confite k des personnes designees en dehors de 
1'entreprise, et la gestion est lourde et bureaucratique. II conviendrait 
de faire mention, en dernier lieu, des multiples associations qui ont des 
objectifs sociaux, culturels, scientifiques, sportifs et similaires.
Elies g^rent des fonds et des patrimoines propres destines k la 
realisation de leurs objectifs. Mais elles n'entreprennent pas des 
activites proprement economiques. Introduites dans les pays francophones 
d'Afrique, elles sont souvent utilisees pour gerer le processus du 
developpement, mais elles ne sauraient pas remplacer, ni par leur 
organisation, ni par leur nature, les societes cooperatives.

Au-deU de la definition de la cooperative, il existe une multitude 
d'autres particularites qui characterisent les cooperatives et qui font 
reference directe ou implicite aux principes cooperatifs fixes 
periodiquement par I'ACI.
- Du point de vue des objectifs, les cooperatives visent k la promotion 

economique et sociale de leurs membres et non ni de I'economie nationale 
de leur pays ni des numicipalites dans lesquelles elles ont leur siege.
- le principe qui s'applique aux activites cooperatives est celui de la 

liberte des conventions. Seule limite celle de I'ordre publique et des 
bonnes moeurs.
- .le nombre des societaires est variable, alors que 1'affiliation et la 

sortie libres et volontaires, pourvu que les candidats ont certaines 
qualifications exigees par chaque type de cooperative et d'activite.
- la formation du capital initial et variable qui comporte les memes 

droits et obligations pour tous les detenteurs des parts sociales, ainsi 
que la formation des reserves legales et statutaires et le 
re-investissement des profits nets constituent la partie cardinale du 
droit cooperatif concernant les aspects financiers.
- mais ce qui est le plus important chez les societes cooperatives, c'est 

le democratie et I'egalite des droits et des obligations pour tous les 
membres ainsi que 1'administration par des organes dont les membres sont 
eius par et parmi les societaires.
- d'une maniere generale, le droit cooperatif se developpe pendant cette

periode comme un ensemble de regies, independantes du reste du droit, mais 
faisant en meme temps partie integrante du tronc commun du droit prive. 
Certaines meme fonctions des societes cooperatives, telles que la mise en
faillite et les conditions d'engagement, de travail et ce rupture de
contrat du personnel salarie sont regies par le droit commercial et de 
droit du travail. Nous parlons done dans ces cas precis de la 
complementarite que persiste, malgre 1'independance du droit cooperatif,
entre ce dernier et le droit commun.
- enfin, le droit cooperatif, quant k sa forme, a eu un caractere 

general, unifie et universel,en ce sens qu'il s'applique en principe sur 
tous les types de societes cooperatives.
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Apr6s la second guerre mondiale, 1'action cooperative s'amplifie et 
s'etend sur tous les sous-secteurs ^conomiques, mais surtout au secteur 
s^condaire et tertiaire (transformation et vente des produits agricoles 
par les producteurs aux memes, transport, assurance, hotelerie). Des lois 
cooperatives sp^ciales sont adoptees pour r^gir des sous-secteurs 
cooperatifs, tel que les cooperatives agricoles. Dans le cas de ces 
derni^res, les intermediares sont pregressivement mis k I'ecart et toute 
la chaine d'op^rations, de la production jusqu'i la vente au consommateur 
fut plus ou moins maitiser par les producteurs unis en cooperatives.

III. Tendances actuelles

Des nouveaux facteurs economiques et sociaux, comme la crise 
economique, le besoin de combattre le chomage, 1'integration economique 
europ^enne, 1'attraction des fonds propres et exterieurs ck la cooperative, 
conduisent actuellement k des nouveaux concepts juridiques. Tout d'abord, 
les legislations cooperatives de certains pays europeens, en cours de 
revision ou dejS revises (France, Espagne, Italie), subissent d'importants 
changements. L'actuel projet de loi en France, relatif k la modernisation 
des entreprises cooperatives du pays, presente au senat au nom du Premier 
Ministre par le Ministre aux Affaires Sociales, propose des nouvelles 
orientations tendant k une definition plus elargie de la societe 
cooperative, k une actualisation des dispositions devennes desuetes de la 
loi de 1947 et au renforcement de la collecte des fonds propres.

Mais au-deli des tendances modernisatrices constatees au niveau 
national des certains pays - membres de la C.E.E., cette derniere aussi 
s'est engagee serieusement dans la voie de reconnaissance et de promotion 
de 1'action cooperative organisee et developpee dans le cadre du 
pluralisme economique, des conditions de concurrence et du besoin de 
creation des nouveaux emplois remuneres.

Suivant I'Avis du Comite Economique et Social des Communautes 
Europeennes, publie le 28 Septembre 1989, la construction du marche unique 
sera I'oeuvre d'un ensemble d'agents economiques et sociaux dont le 
secteur cooperatif. La reconnaissance du role du secteur cooperatif a ete 
faite tant par la Commission de la C.E.E. suite k la Conference Europeenne 
sur I'economie cooperative, nutualiste et associative du mois de novembre 
1985 que par le Parlement Europeen (Rapports de MIHR sur le role des 
cooperatives (1982), Rapport de Avgerinos sur 1'impact des cooperatives 
sur I'emploi (1987) et Rapport de TRIVELLI sur le role des cooperatives 
dans les pays ACP (1988).

Selon le susdit Avis "la densite du secteur cooperatif a I'echelle des 
douze membres, rerpresentant 63 m. de membres et 3 m. d'emplois, temoigne 
de sa vitalite et de son implantation dans le tissu economique local et 
regional. Le sectuer cooperatif est un facteur important d'integration et 
de cohesion economique et sociale...Les cooperatives contribuent non 
seulement k garantir le pluralisme economique et k renforcer la 
concurrence entre entreprises, mais egalement, d'une certaine fagon, a 
defendre la liberte et la democratie economiques".



133

Le meme Avis du Comity Economique et Social des Communantes Europdennes 
(C.E.) fait h I'addresse tant des mouvements cooperatifs nationaux que de 
la Commission, unes^rie des recommendations dont les trois premieres ont 
affaire au cadre juridique et financier :
- d'examiner ensemble la n^cessit6 ^ventuelle d'un cadre juridique 

europden suppl^mentaire et facultatif pour les entreprises cooperatives.
- d'examiner les instruments financiers et fiscaux mis k la disposition 

des cooperatives, ou qui devraient etre cr^^s ou adapt^s en vue de 
renforcer leurs fonds propres.

Le cadre juridique, supplemental re, transfrontalier et novateur est 
offert par le texte portant statut de la-societe cooperative europeenne 
actuellement en discussion au niveau des differents organes des C.E..

II convient d'ajouter ici que le Rapport TRIVELLI (1988) auquel le BIT 
(ILO) a fait une importance contribution a influence le contenu des 
Accords Lome IV de 1990 aux termes desquels 1'assistance technique fournie 
par la C.E.E. aux pays ACP peut etre directement addressee aux 
groupes-cibles de la population dont 1es cooperatives. Et dans le context 
de ce Seminaire portant sur la legislation c'est cette nouveaute des 
Accords IV par rapport aux Accords precedents qui a une importance 
particuliere pour 1'ensemble du mouvement cooperatif d'Afrique.

IV. Les cooperatives dans les oavs d'Eurooe Central et de I'Est

Plusieurs pays de cette region avaient introduit chez eux vers la fin 
du 19® et au debut de ce siecle les cooperatives de consommation et les 
cooperatives de credit du type Raiffeisen afin de faire face ci deux 
probiemes majeurs de I'epoque : I'un, de ravitailler des grands centres 
urbains, 1'autre pour aider au developpement de 1'agriculture endettee et 
meme anachronique.

Avant 1917, en Russie, et avant 1945 dans les autres pays de la 
region, les cooperatives de consommation avaient ete organisees et elles 
avaient fonctionne selon les valeurs, principes et pratiques de 1'Alliance 
Cooperative Internationale. C'est de cette epoque que datent les grandes 
Unions Centrales des cooperative de consommation.

Elles ont pu survivre des changements politiques et s'adapter aux 
nouvelles conditions de I'economie administrative et centralisee. Toutes 
ont subi 1'influence des pouvoirs etatique et politique et toutes ont 
essaye d'accomplir leurs taches de ravitailler les populations urbaines et 
surtout rurales dans lesquelles elles etaient'en principe limiter k 
travail Ier. Quant aux cooperatives artisanales, elles ont fonctionne avec 
beaucoup de difficultes et elles ont ete meme interdites, comme en URSS, 
vers les annees 1965.

Par contre, d'autres formes cooperatives et paracooperatives ont vu le 
jour avec beaucoup de succes, comme les cooperatives d'habitat et les 
cooperatives agricoles de production, a savoir les farmes collectives 
utilisant abusivement le nom "cooperative". Pendant cette periode de 
1'economic planifiee, les cooperatives, deji existantes ou nouvellement 
creees, avaient ete fortement etatifsees et politisees, alignees sur le 
postulat de Lenin, lequel considerait les cooperatives comme une etape 
intermediaire conduisant k la realisation de socialisme. Les valeurs et
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international furent violas et meme m^prisds en ce qui concerne en 
particulier le caract^re volontaire, 1'autor.omie, 1'administration par des 
membres librement ^lus, la distribution des profits, 1'inddpendance des 
cadres coop^ratifs et la propriety cooperative. La terre fut enti^rement 
collectivis^e et 6tatis6e, comme en URSS et en Bulgarie ou parti ellement, 
comme en Pologne. Le r^sultat en ^tait que 1'agriculture n'etait pas en 
mesure de produire autant qu' exig^ par le march^ interieur de ces pays 
alors qu'elle souffrait du manque de capitaux et de renouvellement 
technologique.

L'organisation et le fonctionement d£s cooperatives et 
paracoopiratives des pays de la region ^taient, dans la plupart des cas, 
comme en URSS, bas^s sur des instructions gouvernementales et politiques 
et non sur des textes l^gislatifs. Pourtant, depuis 1970 dans les pays 
autres quel I'URSS, furent adoptees des lois cooperatives, longues et 
detailldes, orientant les objectifs et activit^s des cooperatives vers le 
soutien de I'economie nationale plutot que vers la satisfaction des 
besoins des membres.

V. Perestoi'ka et cooperatives

La restructuration d'abord et la privitisation ensuite, de I'economie 
des six pays de la region (Bulgarie, Hongrie, Pologne, Roumanie, 
Tchecoslovaquie et URSS) avait un impact imm^diat et s^rieux sur tous les 
types des cooperatives. Le discours de Mikhail Gorbatchev devant le 
Congres des farmes collectives in mars 1988 et intitule "Le potentiel des 
cooperatives" avait donne le signal pour le reorganisation des 
cooperatives existantes et pour la creation des nouvelles dans tous des 
domaines economiques et sociaux. La legislation qui a suivi en 1987 et 
surtout celle de 1988 a generalise 1'action cooperative et a eieve le 
secteur cooperatif au meme niveau que le secteur socialiste de I'economie, 
en souliguant au passage le caractere separe et competitif du mouvement 
cooperatif. Jusqu' aujourd'hui, des centaines de petites et nouvelles 
cooperatives ont vu le jour, fonctionnant dans un climat d'autonomie mais 
ne respectant par les principes cooperatifs. Les inconvenients de la loi 
sovietique de 1988 ont ete corriges par des decrets, decisions et lois 
successifs sans que la situation devienne plus claire ou sensiblement 
ameiioree.

Des nouvelles lois ont ete adoptees avec succes en Tchecoslovaquie en 
1990, en abrogeant les lois anterieures, ainsi qu'en Bulgarie. Leur 
implementation cependant n'est qu'en projet du fait que la privatisation 
de I'economie n'est pas encore une realite et que la terre n'est pas 
distribuee selon des plans encore en discussion. En Roumanie, 1'adoption 
de deux lois cooperatives en 1990 egalement a pu, certes, eloigner les 
cooperatives de 1'emprise de I'Etat mais elle n'a pas su creer les 
conditions indispensables pour le fonctionnement des vraies cooperatives 
travaillant pour le bien de leurs membres. En Pologne, par contre, I'Etat 
a voulu restructurer le mouvement cooperatif en liquidant 1'ensemble des 
Unions regionales (400) et nationales (14) sauf le Conseil Supreme 
Cooperatif par loi adoptee en janvier 1990. La dissolution des ces Unions 
et leur liquidation etaient suivies d'une vente aux encheres de la 
propriete cooperative estimee k des milliards de dollars. Une confusion 
totale ainsi qu'une hostilite de I'Etat envers les cooperatives
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consid^r^es conune instruments du regime ant^rieur, r^gnent depuis d'ann^e 
derni^re en Pologne. La Banque mondiale et 1e BIT avaient r^commande 
d'abord d'arret de la vente aux encheres de la propriety cooperative qui 
devait servir k la creation et au fonctionnement des nouvelles Unions et 
ensuite I'^laboration d'une nouvelle loi abrogeant celle de 1982. 
Malheureusement pour les raisons des rapports de force int^rieurs du pays, 
la loi sur le point d'adoption s'est limit^e k amender celle de 1982. 
Ainsi, la Pologne, le pays le plus avancd dans le domaine de la 
privitisation de son ^conomie, le pays qui a vu ses Unions cooperatives 
d'etre dissoutes et mises en liquidation, est le seul pays ex-socialiste 
qui maintient la legislation cooperative du regime d'avant. La Hongrie 
n'a pas encore adopte une nouvelle legislation cooperative, et elle se 
confronte k des serieux problemes de privatisation de la terre. Hemes 
probiemes existent aussi en Tchecoslovaquie ou les deux lois de 1990 ne 
sont pas en mesure d'assurer la perennite des cooperatives, anciennes et 
nouvelles. Une nouvelle legislation transitoire est en discussion, 
laquelle prevoit la transformation du statut cooperatif. II est aussi 
envisage d'abroger les deux lois prise sativement en 1990 et d'inclure le 
reglementation juridique concernant les cooperatives, dans le Code du 
croit commercial en preparation.

Ce qu'il merite d'etre signaie ici, c'est la realite cooperative 
effervescente et en pleine evolution. Dans ce climat nouveau, les 
cooperatives artisanales et ouvidres de production connaissent un 
developpement rapide. En Bulgarie, en URSS et en Roumanie, ce type de 
cooperatives absorbe une partie de travailleurs sortis de 1'economic 
socialiste et prend meme la reUve de I'entreprise social iste dont dans 
beaucoup de cas les moyens de production passent des mains de I'Etat aux 
mains des travailleurs organises dorenavant en petits groupes de travail, 
autogeres et separes de I'Etat.

VI. ProbiematiQue .iuridioue et oolitioue legislative

Dans quelle mesure la prise de nouveaux textes legislatifs peut 
resoudre le probieme du developpement du secteur cooperatif de I'economie 
en transition vers la marche libre dans ces pays?

Certes, une nouvelle legislation peut definir les nouveaux rapports 
entre I'Etat et les cooperatives en rendant ces derni^res independantes 
mais aussi protegees par le regime fiscal et financier ainsi que par la 
politique des prix. L'Etat doit aussi prevoir des conditions 
d'enregistement et de dissolution objectives, garanties par la systeme 
judiciaire. II y a meme lieu de restaurer la legalite toute entiere, en 
prevoyant la separation des trois pouvoirs (legislatif, executif et 
judiciaire) en assurant ainsi aux citoyens et aux societes cooperatives 
leur droit de libre choix et de libre fonctionnement.

Au-deU ces orientations, limitees et plutot negatives, de la 
politique legislative, il y a la probiematique juridique qui doit 
engendrer les solutions attendues aux multiples questions 
organisationnelles, gentionnaires et financi^res des cooperatives en etat 
de transition vers I'economie du marche.
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La pr^mi^re question concerne la definition des societ^s cooperatives, 
de leurs objectifs, de leurs activit^s ainsi que de leur nature juridique, 
en comparaison avec I'entreprise socialiste, la companie commerciale et le 
syndicat professionnel. II s'agit ensuite de trouver moyen de 
re-introduire aupr^s des coop^rateurs, anciens et nouveaux, les valeurs et 
principes coop^ratifs qui ont 6t6 oubli^s et meme m^pris^s hier, inconnus 
ou insuffisamment connUs, aujourd'hui. La statut des employes, en tant 
que membres potentiels ou des salaries privil^gi^s est le probl^me le plus 
6pineux d'autant plus que jusqu'i present tous les travailleurs etaient 
membres et en tiraient de ce statut des avantages sociaux et ^conomiques, 
entre autre la pension, les allocations familiales et les indemnit^s de 
maladie et d'accident. La formation professionnelle des employes et 
1'Education cooperative des membres doivent etre re-valoris^es et creer de 
nouvelles capacit^s g^stionnaires de I'entreprise cooperative appel^e k 
fonctionner dans le cadre de I'^conomie du marche. Enfin, la formation de 
capital dans le cas des pays dont les moyens de production et les 
richesses se trouvent encore pour la plus part des cas entre les mains de 
I'Etat, souleve un autre probUme auquel se heurtent les cooperatives. II 
en est de meme de la question de re-investissement des profits nets, et de 
Veventuelle distribution parmi les membres de I'actif net restant apres 
la liquidation de la cooperative et le remboursement des creanciers.

En guise de conclusion, il conviendrait de dire que le secteur 
cooperatif continue de jouer un role important de regulateur et de 
distributeur de revenus tant dans les pays de 1'Quest que de I'Est 
d'Europe. Dans ces derniers, la privatisation ne saurait etre acceieree 
et reussie sans passer par le biais des cooperatives qui sont par leurs 
nature plus adaptees et plus souples pour le passage douloureux de 
I'economie planifiee k I'economie du marche et k la democratie economique, 
dans lesquelles 1'element le plus precieux est le facteur humain avec ses 
multiples besoins et mais aussi avec ses capacites creatrices.
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I. BISlPEICAL-M CKgRQWJP

This seminar is being held at a very important moment for the 

international co-operative movement. While in many regions of the Third World 

and Africa, in particular, co-operatives and pre-cooperative organisations are 

in search of an identity to meet their specific needs, in both Western and 

Eastern Europe, co-operatives are also going through a historical turning 

point as far as their organisational form and future are concerned. To give a 

better answer to the question of what place and role to give to co-operative 

legislation, it would be useful to recall the origins of the movement as well 

as its successive forms of action.

The emergence and development of co-operatives by the mid-19th 

century (considered as the century of economic liberalism in Europe), did not 

take place within the framework of any official policy of the States 

c6ncemed. Therefore, as economic and social phenomena, co-operatives 

originated from and were related to the particular realities of their time as 

well as the real needs of the people concerned in the various countries: in 

19th century England, which was then being industrialised, the lack of food 

commodities led workers to establish consvuner cooperatives. In

post-revolutionary and liberal France, the scarcity of jobs and the

exploitation of workers gave rise to workers' co-operatives. Finally, in 

Germany, the lack of capital necessary for the development of agriculture 

brought about credit co-operatives in Central Europe and in the Balkan 

countries.

The legal form used by the first co-operators, at the time, was no 

other than that of private contract, based on the legal principle of the 

freedom of the law of contracts which is a necessary corollary of economic 

liberalism. In the circumstances, it was quite normal for co-operatives to 

organise themselves legally on the basis of common, commercial and civil law 

texts. Such was the case in England and in other countries of Europe.

Thus, for a long time, the State and Co-operatives lived side by

side, but in almost total autonomy and in mutual respect for each other. This 

has therefore led generations of co-operators to develop a high sense of

independence from executive and public powers.
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Legislative acts have been replaced with the formulation and

implementation, first in England and then gradually in the rest of Europe, of 

practices and rules which govern the organisation, administration and 

management of first, consumers societies and soon, of all other types of 

cooperatives. These rules are known and spread throughout the world as

co-operative principles. They are first of all rules of conduct of ethical 

nature and then, of legal character if they are embodied in the by-laws. 

These co-operative principles, which are formulated and revised from time to 

time by the ICA Congress, reflect the fundamental values of the movement which 

is essentially voluntary, democratic, egalitarian, benevolent and directed not 

to the making of profit but rather to rendering services to its members.

II. BgAWSION 0r_C0.-QEEBAlI7EJ^CTIQ». AWO JiESAL EBAMEWOBK

By the end of the last century and early this century, consumer 

co-operatives and workers' co-operatives expanded and spread to almost all the 

countries of the European Continent. Agricultural and credit co-operatives 

were the new, forms of co-operatives through which savings and credit were 

mobilised and the agricultural sector developed as far as supplying 

implements, equipment and other supplies to farmers is concerned. These tools 

and supplies helped develop better plant and animal production both in 

quantity and in quality. The development of co-operative societies extended 

to the Mediterranean and Balkan coxmtries at the turn of the century - 

especially agricultural co-operatives - as well as to countries presently 

known as Central and Eastern Europe (consumer and agricultural credit 

co-operatives in particular). Early this century, the British colonial

administration proposed the co-operative model in order to increase the volume

of raw materials production in its overseas countries such as India. The 

co-operative legislation of India in the years 1904 to 1912 was transfered 

thereafter to many other countries of Asia and Africa. Just before they 

attained independence, many French-speaking countries of Africa were given a 

cooperative legislation of European inspiration.

It would be quite useful to have a quick look at the content and

nature of co-operative law during the first half of this century. The need

for a separate legislation governing co-operative societies was felt through

the gradual formation of a co-operative sector of the economy which was

separate from the two other sectors of public economy and private economy.
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The specific nature of co-operative law introduced by special laws 

and decrees thus reflects the distinctive characteristics of the co-operative 

society in relation to public companies. The. co-operative society is first 

and foremost an association (union) of individual and legal entities but not 

an association of capital like a commercial company in its many special 

forms. Secondly, while both types of associations are engaged in economic 

activities and can be organised into entreprises; the co-operative society 

aims at promoting various operations to render services to its members and not 

to make profit. The latter, i.e. the co-operative, thus lays emphasis on 

satisfying its members whereas, the commercial enterprise, maximizes its 

profits through operations with the actual and known public or the unknown 

clientele. Thirdly, the rules governing the composition and, particularly, 

the administration of a co-operative society differ from those governing a 

commercial enterprise. Moreover, the co-operative society can be established 

with or without capital, but the commercial enterprise is primarily founded on 

capital. The co-operative society is operated and administered in accordance 

with democratic and egalitarian rules, without any economic, social, cultural 

or other factors interfering with or creating rights and privileges for some 

of its members. Other socio-economic principles come to add to the rules 

above, such as the socio-cultural promotion of members and collaboration 

between various cooperative movements at the regional and international levels.

Compared to the cooperative society, the State or public corporation 

differs radically. In̂ - the case of the public corporation, the required 

capital is granted by the State, the rules and operations are not the same as 

those of a co-operative society or a commercial enterprise. Its 

administration is usually entrusted to people appointed outside the 

corporation, and its management is sluggish and bureaucratic. Lastly, it 

should be mentioned that there are many associations which have social, 

cultural, scientific, sports-oriented and other similar objectives. They 

manage internal fxmds and assets for the achievement of their objectives. 

But they do not engage in strictly economic activities. Introduced in 

French-speaking African countries, these associations are often used to manage 

the development process, but they could not replace, neither by their 

organisation nor by their nature, co-operative societies.
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Beyond the definition of the co-operative society, there are many 

other particularities that characterize cooperatives and that relate either 

directly or iinplicity to the co-operative principles periodically defined by 

ICA.

Speaking of objectives, co-operatives are concerned with the economic 

and social promotion of their members but not of the national economy of their 

countries or of the cities in which they are located.

The principle applicable to co-operative activities is that of the 

flexibility of agreements; their only limitation being that of law and order 

and accepted standards of good behaviour.

The number of members is variable and, admission to and departure 

from membership are free and volxintary, provided that candidates have certain 

qualifications required by the type of co-operative and activity.

The constitution of the initial and variable capital comprises the

same rights and obligations for all shareholders and this also applies to the 

creation of legal and statutory reserves. The reinvestment of net profits 

forms a very essential part of co-operative law as far as the financial

aspects are concerned.

But, the most important principle of co-operative societies is 

democracy and the equality of rights and obligations for all members as well 

as administration by bodies whose members are elected by and amongst the 

society members.

Generally speaking, co-operative law is presently developing as a set 

of rules which are independent or different from the rest of the Law but also,

as part and parcel of the core of private law. Some functions of co-operative

societies, such as filing in bankruptcy, the terms and conditions of 

emplojmient and the breach or termination of contract for wage-earning 

personnel are governed by commercial law and labour law. We should therefore 

say that in these particular cases there is a prevailing complementarity, 

despite the independence of co-operative law.
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Lastly, co-operative law, in its form, has a general, unified and 

viniversal feature in that it applies in principle to all types of co-operative 

societies.

Ever since the Second World War, co-operative action has been 

expanding and extending to all the economic sub-sectors, but especially to the 

secondary and tertiary sectors (processing and marketing of farm produce by 

the producers themselves, transportation, insurance, hotel industry). Special 

co-operative laws were adopted to regulate co-operative sub-sectors such as 

agricultural co-operatives. In the case of the latter, the intermediary 

agencies were gradually eliminated and all the series of operations, from 

production up to sale to the consumer, were more or less taken over and 

controlled by producers united into co-operatives.

I I I .  gR SSENX:

New economic and social factors, such as the economic crisis, the 

need for controlling unemployment, European economic integration and the 

in-flow of internal and external funds to co-operatives have led to the 

consideration of new legal concepts today. First of all, co-operative 

legislations being revised or already revised in some European countries, 

(France, Spain, Italy) have been subjected to important changes. The present 

draft legislation in France for the modernization of cooperative societies in 

the coxmtry, presented to the Senate, on behalf of the Prime Minister, by the 

Minister for Social Affairs, provides for new orientations for a broader 

definition of the co-operative society, an updating of the obsolete provisions 

of the 1947 Act and the strengthening of internal fund collection.

However, beyond these trends of modernization at the national level 

in some cotmtries that are members of the EEC, the Community has seriously 

committed itself to recognizing and promoting co-operative action that is 

organized and developed within the framework of economic pluralism and 

conditions of competition as well as recognizing the need for creating new 

wage-earning jobs.
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According to a docxunent of the Economic and Social Committee of 

European Communities, published on September 28, 1989, the building up of the 

common market will be executed by a set of economic and social operators, 

including the co-operative sector. The role of the co-operative sector was 

recognized by the EEC Commission following the European Conference on 

Co-operative, Self-Help and Associative Economy held in November 1986 as well 

as by the European Parliament (MIHR Reports on the Role of Co-operatives of 

1982, the AVGERINOS Report on the Impact of Co-operatives on Employment of 

1987, and the TREVELLI Report on the Role of Co-operatives in ACP Countries of 

1988).

According to the afore-mentioned document "the density of the 

co-operative sector in the twelve EEC member coxmtries, which represents 63m. 

of members and 3m. of jobs, testifies to its vitality and its implantation in 

the local and regional economic pattern. The co-operative sector is an 

important factor of economic and social integration and cohesion. 

Co-operatives contribute not only to the consolidation of economic pluralism 

and the strengthening of competition between enterprises, but also in some 

way, to the defense of economic freedom and democracy.

The same document of the Economic and Social Committee of the 

European Commimity (E.C.) makes a set of recommendations to the national 

co-operative movements as well as to the Commission, the first three of which 

are related to the legal and financial framework:

considering together, the possible need for an additional and 

optional European legal framework for co-operative enterprises.

studying the fiscal and financial instruments that are available 

to co-operatives, or which should be initiated or adapted in 

order to strengthen their internal funds.

An additional innovative and transborder legal framework is to be 

provided by the Act relating to the European Co-operative Society which is 

currently luider consideration by the various E.C. bodies.
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It should be added here that the TRIVELLI Report (1988) to which the 

ILO made a substantial contribution influenced the content of the Lome IV 

Agreements of 1990 which provide that the technical assistance given by EEC to 

ACP countries may be directly offered to target-groups of the population, 

including co-operatives. And, within the context of this Seminar on 

legislation, it is this innovation in the Lome IV Agreements that has an 

important significance for the whole co-operative movement in Africa.

IV. CO-OPERATIVES IN CENTRAL AND EASTEBM EUROPE

Many coimtries in this region had, by the end of the 19th century and 

the beginning of the 20th century, introduced consvmier co-operatives and 

credit co-operatives of the Raiffeisen type with a view to solving two major 

problems at that time: firstly, providing the major urban centers with

supplies, and secondly, promoting the development of an agriculture that was 

in debt and even obsolete.

Before 1917, in Russia, and before 1945, in the other countries of 

that region, consumer co-operatives were established, and they operated on the 

basis of the values, principles and practices of the International 

Co-operative Alliance. The large Central Consxamer Co-operative Unions date 

back from that era.

They were able to outlive the great political changes and adjust 

themselves to the new conditions of an administrative and centralised 

economy. They were all subjected to the influence of political and State 

authorities and strived to meet their obligations of providing supplies to the 

urban, and more especially, the rural folks among whom, theoritically, they 

were limited to operating. As for the artisanal co-operatives, they 

experienced serious difficulties and were even banned in some countries like 

the USSR around 1965.

On the contrary, other forms of co-operatives and pre-co-operatives 

emerged with success. These are the housing co-operatives and the agricul­

tural producers' co-operatives, that is, the collective farms improperly 

referred to as "co-operatives". During that period of planned economy, the
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existing or newly created co-operatives were highly nationalised and 

politicized, and made to conform with Lenin's dictum according to which, 

co-operatives were to be considered as a stage leading to socialism.

The co-operative values and principles on which the international 

co-operative movement is based were violated and even held in contempt, as far 

as the voluntary character, autonomy, management by freely elected members, 

distribution of profits, free-handedness of co-operative officials, and 

co-operative ownership were concerned. Land was fully nationalised and put 

under collective ownership, like in the USSR and Bulgaria, and partly so, in 

Poland. The result of all this was that agriculture was unable to meet the 

demands of the domestic market of these countries, and at the same time, it

suffered from lack of capital and renewed technology.

The organisation and functioning of co-operatives and 

para-co-operatives in countries of that region were, in most instances, like

in the USSR, run by Government and political directives, and not by legal

instruments. Nevertheless, as from 1970, in countries other than the USSR, 

long and detailed co-operative laws were enacted, which directed the

objectives and activities of co-operatives towards the support of the national 

economy rather than towards the satisfaction of the needs of co-operative 

members.

V. PERESTROIKA AND CO-OPERATIVES

First, the restructuring, and then, the privatization of the economy 

of the six countries of the region (Bulgaria, Hungary, Poland, Romania, 

Czechoslovakia and the USSR) had a direct and serious impact on the various 

types of co-operatives. Mikhail Gorbatchev's address to the Congress of 

Collective Farms in March 1988 entitled "The Co-operative Potential" signalled 

the reorganisation of the existing co-operative and the establishment of new 

ones in all the economic and social fields. The ensuing legislation of 1987, 

and more especially that of 1988 generalized co-operative action and brought 

the co-operative sector to the same level as the socialist sector of the 

economy, while underscoring the separate and competitive nature of the 

co-operative movement. To this day, hundreds of small-scale and new
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co-operatives have emerged and operate within the context of full autonomy, 

while infringing upon co-operative principles. The drawbacks of the 1988 

Soviet law have been rectified by successive; decrees, decisions and laws, 

without however, further clarifying or perceptibly improving the situation.

New laws were successfully enacted in Czechoslovakia in 1990 which 

abrogated previous ones; the same happened in Bulgaria. However, their 

implementation is yet to become effective, due to fact that the privatization 

of the economic system has not yet materialized. Furthermore, land has not 

yet been allocated according to the plans drawn up, since, the latter are 

still under discussion. In Romania, the adoption of two co-operative laws in 

1990 has made it possible for co-operatives to be freed from State influence, 

but it has not been able to create the conditions required for the operation 

of real co-operatives working for the benefit of their members. In Poland, on 

the other hand, by a law enacted in January 1990, the State made an attempt to 

restructure the co-operative movement by dissolving all the Regional Unions 

(400) and National Unions (14) with the exception of the Supreme Co-operative 

Council. The dissolution of such Unions as well as their liquidation was 

followed by an auction sale of co-operative property estimated at billions of 

dollars.

Total confusion and the hostility of the State vis-a-vis the 

co-operatives, considered to be tools of the previous regime, have prevailed 

in Poland since last year. The World Bank and the International Labour Office 

recommended as a first step, that, the auction sale of co-operative assets be 

stopped as these assets must be used to establish and operate new Unions. 

They then recommended the adoption of a new law invalidating’ that of 1982. 

Unfortunately for reasons which must be attributed to the balance of forces 

within the country, the law which is about to be adopted, limited itself to 

amending the 1982 law. Thus Poleind, the most advanced country with respect to 

the privatization of its economy and which saw its cooperative unions being 

dissolved and liquidated, is the only ex-socialist country still maintaining 

the cooperative legal system of the previous regime.

Hungary is yet to adopt a new co-operative law, and is now faced with

serious problems as regards the privatization of land. The same problems

prevail in Czechoslovakia where the two laws of 1990 are still unable to

guarantee the continued existence of co-operatives, both old and new. A new
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interim legislation is under discussion, and it provides for the transforma­

tion of the status of cooperatives. There is also a plan to abrogate the two 

laws hurriedly enacted in 1990 and, to include the legal regulations on 

co-operatives in the Commercial Law Code currently being drafted.

What needs to be emphasized here is the exciting co-operative reality 

which is in the process of being fully developed. This new atmosphere has 

made it possible for the artisanal and workers' co-operatives to undergo rapid 

development. In Bulgaria, the USSR and Romania, these types of co-operatives 

are absorbing part of the workers released from the socialist economy and are 

even in the process of taking over from the socialist entreprises whose means 

of production are, in msmy cases, being transferred from the State to workers 

who are now organized into small working groups which are self-administered 

and separate from the State.

VI. LEGAL-JSSyES A W ?.. LEGISIATIVE PQLIgY

To what extent can the enactment of new legal instruments in these 

countries help resolve the issue of development in the co-operative sector of 

the economy which is geared towards a free market economy?

«

A new legislation could certainly define the new relationships 

between the State and the co-operatives by making the latter independent, 

while tjtiey are protected by the financial and fiscal system, as well as by the 

price policy. The State must also provide for objective conditions of 

registration and dissolution which are guaranteed by the judicial system. 

There is even a need to restore full legality by providing for the separation 

of the three branches of power (legislative, executive and judiciary) by 

ensuring the right of citizens and cooperative societies to free choice and 

free management.

Beyond these limited and rather negative guidelines on legislative 

policy, there are legal issues which must generate expected answers to the 

multiple questions relating to the organisation, management and finances of 

cooperatives which are now in transition towards a market economy.
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The first issue relates to the definition of co-operative societies, 

their objectives, activities and legal status as compared to that of the

socialist enterprise, the trading company and. the professional trade tinion.

The next step will consist of finding the means of re-introducing to

co-operative members, both old and new, the co-operative values and principles 

which had hitherto been neglected and even held in contempt and which are 

either ignored or insufficiently known today. The status of employees as

potential members or that of privileged wage-eamers is the most thorny issue 

because until now, all workers were members and derived from that status, 

socio-economic benefits such as pensions, family allowances, and sickness and 

industrial injuries benefits. The vocational training of employees and the 

co-operative education of members must be revalorized and, new management 

skills must be provided for the co-operative establishment which is required 

to operate within the framework of a market economy. And finally, the 

formation of capital in countries where the means of production and resources 

are still, in most cases, in the hands of the State, raises a new problem for 

co-operatives. The same holds for the reinvestment of new profits and the 

eventvial distribution among members, of the new assets remaining after the 

liquidation of the cooperative and the settling of debts.

In conclusion, it would be appropriate to assert that the 

co-operative sector continues to play an important role as a regulator and 

distributor of revenue, both in the western and eastern countries of Europe. 

In the latter countries, privatization cannot be accelerated and brought to a 

successful end without the intervention of co-operatives which are, by nature, 

better adapted and more flexible for the painful transition from a system of 

planned economy to that of a market economy and finally to economic democracy, 

in which the most precious element is the human being with his numerous needs 

but, also with his creative skills.
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Le s^ mi naire'sur la legi slation c oo pe rative or ga nis^e par le 

BRAG dans le cadre des reunions stat utaires de Conakry a debute le 

mercredi 6 Novembre 1991 au palais des Nations.

Aprfes la prese nt ation du programme par Monsieur KIBORA Ada, 

Directeur Regional du BRAO, le bureau de seance suivant a ete 

const itu6 :

President : Mon sieur Daouda TANGARA, D ir ecteur de I'action

coop erative et du de ve loppeme nt  regional et local 

du MALI.

Rapp orteurs : Madame Fatoumata BAH, Chargee des co o pe ra tives 

et groupements feminins au Ministfere de 

1' Agriculture et des Ressources Animales 

(MARA) de GUINEE.

Monsieur SOUSSOU Mousse, Di recteur General de 

I'Union Natio nale des Coo per at iv es du NIGER.

Cinq (5) exposes ont ete faits dont 4 sur la le gi sla tion c o ­

operative en Afrique de I'Ouest et un sur les caisses mutuelles 

d' epargne et de credit au SENEGAL.

II/ LES EXPOSES

1") Expose Sur La Legislation Coopera tive en GUINEE Par Monsieur 

Salemoussa SOUMAH

Monsieur SOUMAH, par son expose a fait une synthese de 

I'expe rience de la GUINEE en matifere de legislation cooperative. II 

a fait ressortir les differentes etapes q.u'a connu I'evolution des 

cooper atives en GUINEE h savoir la periode coloniale ou les c o o p e r a ­

tives ont servi d'appui pour developper I' Ag ri culture pour les besoins 

de I'EUROPE. La periode des independances ou les coop er at ives ont 

ete utilisees par les jeunes Etats Africains pour asseoir les plans 

de developpement rural et enfin I'ordonnance 005 du 10/2/88 conferant 

aux cooper atives de GUINEE plus d'autonomie et la liberte de 

s'organiser dans un cadre de consulta ti on  et co ncerta ti on  de tous les 

interesses. Toutes ces lois successives devaient a terme favoriser 

1' epanouissement des membres des cooperatives.

1/ INTRODUCTION
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Mais le constat que I'on peut noter est que I'Etat a toujours

la main mise sur les structures parce que les lois n'^ manent pas des

int6ress6s. Les pri nc ip ales c on traintes  sont :

- Dif ficult^ & compre nd re  la loi parce que n'etant pas ^crite 

en langue nationale ou en langage c o mp re h en s ib l e par le 

citoyen moyen.

- En cas de dissolution, le’ patrimoi ne  rie revient pas aux 

int^ress^s.

- La non c larif ic at ion des roles entre structure etatique de 

tutelle et cooperative.

- La non ap plication des textes par les organes des c o o p e r a ­

tives et par les autorites de tutelle.

2“) Loi Et D 6 m o c r a t i s a t i o n  En Afrique : Les Enjeux Du Droit Coopera-

tif Par Mile Frangoise KI-ZERBO

Dans son intervention, la conf§rencifere a tente de poser 

trois qu estions sur la red action du droit coop^ratif.

- Est-ce qu'il faut faire participer les membres ?

- Est-ce qu'il faut tenir compte de la culture des membres ?

- Alors, comment faire ?

Le droit co op^ ra t if  a une tr a ns posi ti on  des legislations

e ur op^ennes pour moderniser  la produc ti on  en Afrique, mais les appro- 

ches pratiqu^es ne sont pas en faveur du mo uvement pour trois raisons ;

1°) Les textes sont r^digds dans des langues peu connues par 

le pu bl ic -cible (Frangais, Anglais etc...) dans un l a n ­

gage juridique qui est global h tout type de cooperat iv e 

sans tenir compte des s p e c i f i c i t ^ s .

2°) II existe une cont ra d ic ti o n entre la logique etatique et 

celle populaire.

3°) La co operation est connue en Afrique sous forme d'entraider 

tr adit i on n el l e bas^e sur les org an is at i on s c o m m u n a u t a i r e s .

La conferencifere recommande de prendre en compte la logique 

ju ri di qu e (coutumifere et moderne) dont le me ti ssage pourrait engen- 

drer une legislation plus acceptable.

Tous ceux qui font le droit coo pe r at if  doivent faire aupara- 

vant une etude judicieuse du mouvement cooperatif.
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En conclusion, la pa rt icipati on  des co o perate ur s a la v u l g a ­

risation des principes co op dratifs s'averent n^cessaire  pour la mise 

sur pied d'une legislation co operative qui peut repondre aux besoins 

des membres.

3°) Experience Gambienne Par M. Dodou NYANG

Monsieur Oodou NYANG a situ^ 1 'experience gambienne depuis

la loi indienne de 1904 h partir de laquelle sont issues les lois

etablissant 1' organisation du Mouvement Coop ^r at if Gambien.

Comme dans les colonies francophones les co o pe ra tives dans les 

pays anglophones ont ^t§ initi^es en graade partie pour le d6veloppe- 

ment des productions dont ont besoin les puissances coloniales.

Mais dans les pays an gl oph ones plus de liberty et d'autonomie 

ont conferees aux cooper atives aprfes les inde pendanc es  par une

reprise des lois.

Dans le cas precis de la GAMBIE les trois c oo p er at iv es ont

e t 6  reprises dans un contexte mul ti pa rtite ce qui donnait un avantage

& une large autonomie.

Dependant les memes lacunes constat^es dans le systeme f r a n c o ­

phone se retrouvent dans le systfeme gambien (langage juridique, p a r ­

ticipation non effective des interess^s h 1 ' El aboration des lois).

4°) Experience De L'Europe De L'Est Et De L'Ouest Par M. M A VRGGIAN NI5 

Du BIT h GENEVE

Contrairement ^ I'Evolution des mouvements coo p^ ratifs afri- 

cains, les mouvements coopEratifs en Europe ont et6 crdes par les 

int^ressds eux-memes pour des besoins ressentis par les membres 

(cooperatives de c o n s o m m a t i o n ).

Le mouvement coopera ti f en Europe comme en Afrique a ete 

caracterise par 3 phases :

- Une phase basEe sur le systeme contrat qui lie le coopera- 

teur li la cooperative.

- Une phase basEe sur une floraison des lois cooperatives.

- Et une 3feme phase aprfes la 2eme guerre mondiale marquant 

I'apparition des cooperatives dans le secteur
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Avec le bo u leverse me nt  intervenu en Europe de I'Est et dans 

le monde, les lois co op erative s con naitro nt  des m o d i fi c at io n s pro- 

fondes de meme que les principes c oo p^ratif s et la vertu de la c o o p e ­

rative.

La tendance actuelle est la r ed e finitio n des statuts et des 

lois dans les pays de I'Europe de 1'.Quest (FRANCE). En somme les c o o ­

pe ratives en Europe ont dej^ la maitrise de la chtaine de production, 

ce qui fait leur force. Cet e ns e ig ne me nt peut servir d' ex emple aux 

jeunes co op erative s d'Afrique de I'Ouest dans le cadre de leur deve- 

l o p p e m e n t .

Les mou vements c oo pe ratifs  des pays de la region en tant que 

partie integrante du mo uvement co o pe r at i f international, partagent 

les pr in cipes cooperatifs de I'ACI, tout en attirant son attention 

sur la spec ificite des besoins et realites afric ai nes ainsi que des 

pr at iq ues de solidarite, d'entraide  et d'action comm un a ut ai r e des p o ­

pu la ti ons concernees.

5") L ' E x perience Du Projet D*Assi s t a n c e  Technique Aux Operati ons 

Bancaires Et M utualis tes Au SENEGAL Par Mtne TALL Et Mr MOREAU

Le projet d 'a s sista nc e technique aux operati on s bancaires et 

m utuali st es  experi me nt e au SENEGAL a connu des succes et peut etre 

consolide pour etre eiargi aux autres pays de la sous-region.

L' ob je ct if  principal du projet :

- La mise en place d 'un systfeme mut ua l is te  dans le cadre du 

.... v o l e t ,.am e ii or ation de 1 ' in te rm e di a ti o n financifere et de

la r es tructur at io n bancaire.

Les Actions se resument en 3 volets :

- Creation d'un e n vi ro nn ement favorable aux mutuelles 

d' epargne et de credit ;

- Formulation d'un plan str at egique d'appui et d 'enc ad rement 

d'un reseau mut ua li ste ;

- Mise en place d'une cellule projet et definition de la 

structure d'a-ppui conseil suivi pour prendre la relfeve.

Ill/ CONCLUSIONS  GENERALES

A I'issue des exposes du 6 Novembre 1991, deux groupes de
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travail ont constitu^s le Jeudi 7 Novembre 1991 pour une refle xion

sur le thfeme h partir des termes de r^f^rence congus par I'ACI/BRAO.

Aprfes de larges discussions et d^bats, la pl^in iere du seminaire

est parvenue aux diag nostics et r ec om mandati on s suivants.

A/ DIAGNOSTICS

1) Les lois rdgissant les mouve me nts cooperatif^s ont et^ el abor^es 

sans associer les int^resses ;

2) Les lois co operatives actuelles sont desuetes et ne tiennent plus 

compte des r^alit^s d 'a u j o u r d 'hui ;

3) Elies sont trop techniques, point p^dagogiqu es  et pas compr^hen- 

sives pour les coop^rate ur s ;

4) Les droits et obligations ju ridiques ne sont pas clairement d^- 

finis ;

5) Non respect de la p6 ri odicit6 des reunions, de 1'^tabliss em en t

des documents de gestion et du controle au niveau de la c o o p e r a t i ­

ve ;

6) L'aspect social predomine sur I'aspect ec onomique ;

7) Les difficultes economiques que rencontrent le secteur public et

privd dans les pays de la sous-r^gion suite a la privati s a ti on  et 

^ la liberalisation des marches et des prix affectent egalement 

les cooperatives ;

8) Certaines legislations n ' encouragertt pas le de veloppe me nt  des 

co.operati ves ;

9) Les procedu res d 'enregistrement et d'agrement sont longues et 

comp liquees ;

10) Certaines legislations ne mettent pas su ffisamment I'accent sur

les besoins d'education et de formation des membres ;

11) Les lois actuelles sont trop generales et ne tiennent pas compte

des types specifiques de cooperatives telles que les cooperatives 

d'artisanat, des femmes, d'epargne et de credit, des federations 

des cooperatives, des caisses mutuelles de credit, des travail^- 

leurs et autres ;

12) Certaines legislations ne contienn ent pas de dis positions specia- 

les concernant la neutralite politique ;
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13) Les c oo p erati ve s ne sont pas in d^penda nt es  du point de vue f i n a n ­

cier ;

14) Les co o pe ra tives ne font pas de progr am me s d'a ct ivites et budg^- 

taires p r ^ v i s i o n n e l s .

B/ R E C O M MANDATIONS

Le s^minaire re commande : - -

1) Les legislations c oo p erati ve s doivent etre souples, per io dique- 

ment revues, revisees avec la p a r t ic ip a ti o n des c oo p erateu rs  

pour mieux s'adapter aux condi tions eco nomiques  et sociales ;

2) Les le gislations ne doivent pas etre trop technique s mais simples 

et co mp re he n si v es  par les interesses. Elies doivent etre traduites 

dans les principales langues natio na le s ;

3) Les le gislations doivent etre eiargies pour tenir compte des 

types sp ec ifi ques de co o pe ra ti ves notamment les cooper at iv es 

d'artisanat, des femmes, d'epargne et de credit, des tra vai ll eu rs 

et autres ;

4) La de moc ratie dans les c oo p erati ve s ainsi que 1 ' appli ca ti on des 

rfeglements doivent etre renfo rc ee s dans les legislatio ns  

(Assembiees Generales, reno uv e ll e me nt s  des organes statutaires, 

control e et approbat io n des documents de gestion, d e se ng ag ement 

de 1 'Etat e t c . ..) ;

5) Les le gislations doivent insister sur I'education e*t la formation 

co op er atives ;

6) L 'en r egistre me nt  des c oo pe ratives  doit etre simplifie et d e c e n ­

tralise ;

7) Les lois co operativ es  doivent favoriser la viabilite economique 

des cooper atives et garantir la real is at ion des profits ; alors 

que les Etats doivent mettre k la dis positio n des cooperatives, 

les moyens necessa ir es  pour que les c oo p erati ve s atteig ne nt  leurs 

objectifs d 'entreprises privees h caractfere specifique ;

8) La legislation doit renforcer la que stion de la formation des r e ­

serves qui rendent les c oo p erati ve s fi na ncierem en t autonomes ;

9) La neutr al ite politique doit etre m entionne e dans les l eg is lations  

pour mettre les cooper atives h I'abri de toute tentation de r e c u ­

peration par I'Etat et les partis politiq ue s ;
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10) Les cooperat iv es  doivent prendre des mesures a pp ro priees pour 

s'o rganiser et avoir facilement acces au credit ;

11) Les cooperat iv es  doivent se doter de programm es  d'activit es  et 

d'ob jectifs clairs soutenus par des budgets adequats h leur 

rea lisation ;

12) Les rapports entre les structures etatiques de tutelle et les 

co operativ es  doivent etre clarifies et rede^inis dans les legis' 

lations pour leur garantir une plus grande autonomie ;

13) Les leg islations doivent favoriser I'emergence des unions et 

federations par et pour les coopera ti ve s el le s-m emes ;

14) Pour favoriser I'emergence et la reconnai ss an ce juridique des 

org an is ations mutuelles d'epargne et de credit en vue de leur 

gen eralisation, le seminaire recommande d'amender les reglemen- 

tations bancaires. Aussi s'avfere-t-il indispensa bl e que les au- 

torites des pays de la sous-region s'inspirent du projet de la 

loi cadre propose par le SENEGAL en la matiere.

15) Les pa rticipants au seminaire recommandent a I'ACI et au BRAO,

d ' entrep rendre des etudes dans les pays membres afin d'analyser 

les difficultes et recenser les amendements et innovations des 

le gislations cooperativ es  pour une diffusion dans la region.

Cela pourrait servir li se nsibiliser les autorites comp etentes 

et ^ initier des progra mmes de revision des lois cooperatives.

Fait a Conakry, le 7 Novembre 1991

Le seminaire
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Th e  s e m i n a r  on  c o o p e r a t i v e  law o r g a n i s e d  by  the R O W A  

w i t h i n  the f r a m e w o r k  of the s t a t u t o r y  m e e t i n g s  of C o n a k r y  b e g a n  on 

W e d n e s d a y  6 N o v e m b e r  1991 at the P a l a i s  des N a t i o n s .

A f t e r  the p r o g r a m m e  had b e e n  p r e s e n t e d  by Mr. K I B O R A  Ada, 

D i r e c t o r  of ROWA the f o l l o w i n g  w e r e  el e c t e d :

C h a i r m a n  : Mr. D a o u d a  T A N G A R A ,  D i r e c t o r  of " A c t i o n  

C o o p e r a t i v e "  and R e g i o n a l  and L o c a l  

D e v e l o p m e n t  of Mali.

R a p p o r t e u r s  : M r s  F a t o u m a t a  BAH, R e s p o n s i b l e  for

C o o p e r a t i v e s  and w o m e n  a s s o c i a t i o n s  at the 

M i n i s t r y  of A g r i c u l t u r e  and A n i m a l  

R e s o u r c e s  (MARA) of G u i nea.

Mr S O U S S O U  M o u s s a ,  D i r e c t o r  G e n e r a l  of the 

N a t i o n a l  C o o p e r a t i v e s  U n i o n  of Niger.

F i v e  (5) p a p e r s  w e r e  p r e s e n t e d  of w h i c h  four (4) w e r e  on 

c o o p e r a t i v e  law in W e s t  A f r i c a  and o n e  (1) o n  s a v i n g s  and l o ans 

c o o p e r a t i v e  b a n k s  in S enegal.

II/ T H E  P A P E R S

1°) P r e s e n t a t i o n  on C o o p e r a t i v e  L a w  in G u i n e a  b y  Mr. S a l e m o u s s a  

S O U M A H

In his p r e s e n t a t i o n ,  Mr S O U M A H  s y n t h e s i z e d  the G u i n e a n  

e x p e r i e n c e  in C o o p e r a t i v e  Law d w e l l i n g  o n  the v a r i o u s  d e v e l o p m e n t  

s t a g e s  of C o o p e r a t i v e s  in G u i n e a ;  i.e. the c o l o n i a l  era d u r i n g  

w h i c h  c o o p e r a t i v e s  w e r e  u s e d  to s u p p o r t  a g r i c u l t u r e  for the n e e d s  

of EUROPE; the i n d e p e n d e n c e  era w h e n  c o o p e r a t i v e s  w e r e  u s e d  by the 

e m e r g i n g  A f r i c a n  S t a t e s  to put in p l a c e  r u r a l  d e v e l o p m e n t  p l a n s  

and, lastly, o r d i n a n c e  005 of 1 0 / 2 / 8 8  w h i c h  g a v e  c o o p e r a t i v e s  in 

G u i n e a  m o r e  a u t o n o m y  and the f r e e d o m  to o r g a n i s e  t h e m s e l v e s  t h r o u g h  

c o n s u l t a t i o n  and c o n c e r t a t i o n  of the i n t e r e s t e d  p a r t i e s .  All t h ese

1/ INTRODUCTION
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laws w e r e  d e s i g n e d  to f o s t e r  the e n l i g h t e n m e n t  of c o o p e r a t i v e  

m e m b e r s .

It was o b s e r v e d  that the S t a t e  a l w a y s  c o n t r o l l e d  the 

c o o p e r a t i v e  s t r u c t u r e s  b e c a u s e  the laws w e r e  n o t  f o r m u l a t e d  b y  the 

m e m b e r s .  T h e  m a i n  c o n s t r a i n t s  r e s p o n s i b l e  for t h a t  s i t u a t i o n  were:

- D i f f i c u l t y  in u n d e r s t a n d i n g  the law as it 

was w r i t t e n  n e i t h e r  in the n a t i o n a l  l a n g u a g e  

no r  in a l a n g u a g e  u n d e r s t o o d  b y  the a v e r a g e  

c i t i z e n .

- In c a s e  of d i s s o l u t i o n  the p r o p e r t y  was not 

g i v e n  to the m e m b e r s .

- T h e  r o l e s  of the c o o p e r a t i v e s  and the G o v e r n m e n t  

s t r u c t u r e  r e s p o n s i b l e  for th e m  w e r e  not c l e a r l y  

d e f i n e d .

2®) The Law and Democratisation in Africa: The issues at stake in 

Cooperative Law by Miss Francoise KI-ZERBO

In h e r  c o n t r i b u t i o n ,  the s p e a k e r  a t t e m p t e d  to a s k  t h r e e  q u e s t i o n s  

c o n c e r n i n g  the d r a f t i n g  of the C o o p e r a t i v e  Law.

- S h o u l d  m e m b e r s  be m a d e  to p a r t i c i p a t e ?

- S h o u l d  a c c o u n t  be t a k e n  of the c u l t u r e  of 

m e m b e r s ?

- So, w h a t  is to be d o n e ?

C o o p e r a t i v e  l a w  w a s  an i m p o r t  of the e u r o p e a n  c o o p e r a t i v e  

l e g i s l a t i o n  a n d  was i n t e n d e d  to m o d e r n i s e  p r o d u c t i o n  in A f r i c a  b u t  

the a p p r o a c h e s  a d o p t e d  d o  n o t  f a v o u r  the c o o p e r a t i v e  m o v e m e n t  for 

the f o l l o w i n g  t h r e e  r e a s o n s :

1°) T h e  t e x t s  are w r i t t e n  in l a n g u a g e s  not 

w e l l  u n d e r s t o o d  b y  the t a r g e t  p o p u l a t i o n  

(French, E n g l i s h  etc...) i.e. in a l e gal 

l a n g u a g e  g e n e r a l  to all t y p e s  of
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c o o p e r a t i v e s  w i t h o u t  t a k i n g  a c c o u n t  of 

p e c u l i a r i t i e s .

2°) T h e  l o g i c  of the s t a t e  is not the s a m e  as 

that of the p e o ple.

3)° C o o p e r a t i o n  in A f r i c a  is in the fo r m  of 

t r a d i t i o n a l  s e l f - h e l p  b a s e d  on  c o m m u n i t y  

o r g a n i s a t i o n s .

T h e  s p e a k e r  r e c o m m e n d e d  that a c c o u n t  be t a k e n  of the l e g a l  l o g i c  

( t r a d i t i o n a l  a n d  m o d ern) w h i c h  w h e n  c o m b i n e d ,  c o u l d  p r o d u c e  a m o r e  

a c c e p t a b l e  l e g i s l a t i o n .

A ll p e o p l e  i n v o l v e d  in e n a c t i n g  c o o p e r a t i v e  law s h o u l d  f irst 

u n d e r t a k e  a j u d i c i o u s  s t u d y  of the c o o p e r a t i v e  m o v e m e n t .

In c o n c l u s i o n ,  it is n e c e s s a r y  that c o o p e r a t i v e  m e m b e r s  p a r t i c i p a t e  

in the f o r m u l a t i o n  of c o o p e r a t i v e  p r i n c i p l e s  w i t h  a v i e w  to the 

e s t a b l i s h m e n t  of a c o o p e r a t i v e  law that m e e t s  the a s p i r a t i o n s  of 

its m e m b e r s .

3®) T h e  G a m b i a n  e x p e r i e n c e  b y  Mr. D o d o u  N Y A N G

Mr. D o d o u  N Y A N G  t a l k e d  a b o u t  the G a m b i a n  e x p e r i e n c e  b a s e d  

on the I n d i a n  law of 1904 f r o m  w h i c h  s t e m  the laws e s t a b l i s h i n g  the 

C o o p e r a t i v e  M o v e m e n t  in the G a m b i a .

J u s t  as in the F r e n c h - s p e a k i n g  c o l o n i e s ,  c o o p e r a t i v e s  in 

the E n g l i s h - s p e a k i n g  c o u n t r i e s  w e r e  for a l a r g e  pa r t  i n i t i a t e d  to 

d e v e l o p  p r o d u c t s  r e q u i r e d  by  the c o l o n i a l  p o w e r s  but, t h o s e  in the 

E n g l i s h - s p e a k i n g  c o l o n i e s  w e r e  g i v e n  m o r e  f r e e d o m  and a u t o n o m y  

a f t e r  i n d e p e n d e n c e  w h e n  the laws w e r e  r e v i s e d .

In the s p e c i f i c  c a s e  of the G a m b i a ,  the C o - o p e ­

r a t i v e  L a w s  w e r e  r e v i e w e d  w i t h i n  a b r o a d  c o n t e x t  w h i c h  gives them 

a lot of a u t o n o m y .

How e v e r ,  the v e r y  s h o r t c o m i n g s  of the f r a n c o p h o n e  s y s t e m
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r e c u r  in the G a m b i a n  s y s t e m  (legal l a n g u a g e ,  n o  e f f e c t i v e  

p a r t i c i p a t i o n  of c o o p e r a t i v e  m e m b e r s  in the f o r m u l a t i o n  of l a w s ) .

4°) T h e  E x p e r i e n c e  of E a s t e r n  a n d  V?estern E u r o p e  b y  M A V R O G I A N N I S  

f r o m  t h e  I L O  i n  G e n e v a

C o n t r a r y  to the d e v e l o p m e n t  of the c o o p e r a t i v e  m o v e m e n t s  in 

Af r i c a ,  the E u r o p e a n  c o o p e r a t i v e s  w e r e  e s t a b l i s h e d  b y  the m e m b e r s  

t h e m s e l v e s  for t h e i r  o w n  n e e d s  ( c o n s u m e r s  c o o p e r a t i v e s ) .

T h e  c o o p e r a t i v e  m o v e m e n t  in E u r o p e  lil^e that in A f r i c a ,  

w a s  c h a r a c t e r i s e d  by  t h r e e  p h a s e s  of d e v e l o p m e n t  as f o l l o w s :

- A  p h a s e  b a s e d  o n  the s y s t e m  of a g r e e m e n t  

w h i c h  l i n k s  the c o o p e r a t i v e  m e m b e r  to his 

m o v e m e n t .

- A  p h a s e  b a s e d  o n  the f l o u r i s h i n g  of 

c o o p e r a t i v e  laws, and,

- A  t h i r d  p o s t - s e c o n d  w o r l d  w a r  p h a s e  m a r k i n g  

the e m e r g e n c e  of c o o p e r a t i v e s  in the 

t e r t i a r y  s e c t o r .

In the face of the u p h e a v a l  in E a s t e r n  E u r o p e  a n d  in the w o r l d  at

large, c o o p e r a t i v e  law, its p r i n c i p l e s  as w e l l  as its v i r t u e s  wi l l

u n d e r g o  p r o f o u n d  c h a n g e s .

T h e  c u r r e n t  t r e n d  in W e s t e r n  E u r o p e a n  c o u n t r i e s  (FRANCE) is t o w a r d s  

a r e - d e f i n i t i o n  of the s t a t u t e s  a n d  laws. O n  the whole, 

c o o p e r a t i v e s  in E u r o p e  a l r e a d y  h a v e  t o t a l  c o n t r o l  of the c h a i n  of

p r o d u c t i o n .  T h e r e i n  l i e s  t h e i r  s t r e n g t h .  T h i s  l e s s o n  m a y  s e r v e  as

an e x a m p l e  to the y o u n g  W e s t  A f r i c a n  c o o p e r a t i v e s  as th e y  d e v e l o p .

T h e  c o o p e r a t i v e  m o v e m e n t s  of W e s t  A f r i c a  as an i n t e g r a l  p a r t  of the 

I n t e r n a t i o n a l  C o o p e r a t i v e  M o v e m e n t ,  a d h e r e  to the c o o p e r a t i v e  

p r i n c i p l e s  of the I C A  b u t  at the s a m e  time, d r a w  the l a t t e r ' s  

a t t e n t i o n  to the s p e c i f i c  n a t u r e  of A f r i c a n  r e q u i r e m e n t s  and 

r e a l i t i e s  as w e l l  as to the p r a c t i c e s  of s o l i d a r i t y ,  s e l f - h e l p  and
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c o m m u n i t y  a c t i o n  of the p e o p l e  c o n c e r n e d .

5 )° T h e  E x p e r i e n c e  o f  the T e c h n i c a l  A s s i s t a n c e  P r o j e t  to  the 

S a v i n g s  and L o a n s  C o o p e r a t i v e  B a n k s  in S e n e g a l  b y  Mrs. T A L L  a n d  

Mr. M O R E A U

T h e  c o o p e r a t i v e  s a v i n g s  and l o a n s  b a n k  t e c h n i c a l  

a s s i s t a n c e  p r o j e c t  e x p e r i m e n t e d  in S e n e g a l  was s u c c e s s f u l  a n d  m a y  

be  c o n s o l i d a t e d  and e x t e n d e d  to the o t h e r  c o u n t r i e s  of the su b -  

regi o n .

T h e  m a i n  p u r p o s e  of the p r o j e c t  was;

- to put in p l a c e  a s a v i n g s  and l o a n s  s y s t e m  

u n d e r  the c o m p o n e n t  - F i n a n c i a l  I n t e r m e d i a t i o n  

I m p r o v e m e n t  and B a n k i n g  R e h a b i l i t a t i o n .

- T h e  a c t i o n s  are s u m m a r i s e d  i n t o  t h r e e  s e c t i o n s  as 

f o l l o w s ;

- C r e a t i o n  of an e n v i r o n m e n t  c o n d u c i v e  to 

c o o p e r a t i v e  s a v i n g s  a n d  l o a n s  banks;

*- F o r m u l a t i o n  of a s t r a t e g i c  p l a n  to s u p p o r t  

a n d  s u p e r v i s e  a n e t w o r k  of c o o p e r a t i v e  

s a v i n g s  and l o a n s  banks.

- S e t t i n g  u p  a p r o j e c t  u n i t  a n d  d e t e r m i n i n g  

the s upport, c o n s u l t a n c y  and m o n i t o r i n g  

s t r u c t u r e  to take over.

Ill/ B R O A D  C O N C L U S I O N S

T h e  p r o c e e d i n g s  of 6 N o v e m b e r  1991 led to the f o r m a t i o n  on 

T h u r s d a y  7 N o v e m b e r  1991 of two w o r k i n g  g r o u p s  to c o n s i d e r  the 

t o p i c  u n d e r  the t e r m s  of r e f e r e n c e  d e c i d e d  b y  I C A / R O W A .  A f t e r  b r o a d  

d i s c u s s i o n s  and d e l i b e r a t i o n s ,  the p l e n a r y  m e e t i n g  r e a c h e d  the 

f o l l o w i n g  d i a g n o s t i c s  and r e c o m m e n d a t i o n s :
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A/ D I A G N O S T I C S

1) T h e  la w s  g o v e r n i n g  c o o p e r a t i v e s  w e r e  f o r m u l a t e d  w i t h o u t  the 

p a r t i c i p a t i o n  of m e m b e r s ;

2) T h e  c u r r e n t  c o o p e r a t i v e  la w s  a r e  o b s o l e t e  a n d  h a v e  no  b e a r i n g  

on  the r e a l i t i e s  of the day;

3) T h e y  are too t e c h n i c a l ,  d o  n o t  e d u c a t e  and a r e  not u n d e r s t o o d  

b y  c o o p e r a t i v e  m e m b e r s ;

4) T h e  l e g a l  r i g h t s  a n d  o b l i g a t i o n s  are n o t  c l e a r l y  d e f i n e d .

5) T h e r e  is no  r e g a r d  for the f r e q u e n c y  of m e e t i n g s ;  c o o p e r a t i v e  

m a n a g e m e n t  d o c u m e n t s  a n d  c o n t r o l  a r e  l a c k i n g .

6) T h e  s o c i a l  a s p e c t  is e m p h a s i z e d  m o r e  t h a n  the e c o n o m i c  aspe c t ;

7) T h e  e c o n o m i c  d i f f i c u l t i e s  f a c e d  b y  the p u b l i c  a n d  p r i v a t e

s e c t o r s  in the c o u n t r i e s  of the s u b - r e g i o n  as a r e s u l t  of the

l i b e r a l i s a t i o n  of m a r k e t s  a n d  p r i c e s  a l s o  a f f e c t  c o o p e r a t i v e s ;

8) S o m e  la w s  d o  n o t  e n c o u r a g e  the d e v e l o p m e n t  of c o o p e r a t i v e s ;

9) T h e  r e g i s t r a t i o n  a n d  c e r t i f i c a t i o n  p r o c e d u r e s  are l o n g  and

c u m b e r s o m e ;

10) S o m e  l a w s  d o  n o t  e m p h a s i z e  s u f f i c i e n t l y  the n e e d  to e d u c a t e  and 

t r a i n  m e m b e r s ;

11) T h e  l a w s  i n  f o r c e  are t o o  g e n e r a l  a n d  d o  n o t  ta k e  a c c o u n t  of 

s u c h  s p e c i f i c  c o o p e r a t i v e  t y p e s  as a r t i s a n a l ,  w o m e n s ,  s a v i n g s  

a n d  loans, c o o p e r a t i v e  a s s o c i a t i o n s ,  m u t u a l  l o a n s  funds, 

w o r k e r s  and others';

12) S o m e  l a w s  d o  n o t  h a v e  s p e c i a l  p r o v i s i o n s  o n  p o l i t i c a l  

n e u t r a l i t y ;

13) T h e  c o o p e r a t i v e s  are n o t  f i n a n c i a l l y  i n d e p e n d e n t ;

14) T h e  c o o p e r a t i v e s  d o  n o t  h a v e  p r o g r a m m e  of a c t i v i t i e s  and b u d g e t  

e s t i m a t e s .

B/ R E C O M M E N D A T I O N S

T h e  s e m i n a r  r e c o m m e n d s  the f o l l o w i n g :

1) C o o p e r a t i v e  la w s  s h o u l d  b e  f l e x i b l e  a n d  r e v i s e d  p e r i o d i c a l l y  

w i t h  the p a r t i c i p a t i o n  of m e m b e r s  in o r d e r  to m a k e  t h e m  b e t t e r  

a d a p t e d  to e c o n o m i c  a n d  s o c i a l  c o n d i t i o n s ;

2) T h e  la w s  s h o u l d  not be  too t e c h n i c a l  b u t  r a t h e r  s i m p l e  and 

u n d e r s t o o d  b y  m e m b e r s .  T h e y  s h o u l d  a l s o  be  t r a n s l a t e d  i n t o  the
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p r i n c i p a l  n a t i o n a l  l a n g u a g e s ;

3) T h e  laws s h o u l d  be b r o a d e n e d  to i n c l u d e  s p e c i f i c  t y p e s  of 

c o o p e r a t i v e s  s u c h  as a r t i s a n a l ,  w o m e n s ,  s a v i n g s  and loans, 

as we l l  as w o r k e r s  c o o p e r a t i v e s  a n d  o t h e r s ;

4) D e m o c r a c y  in c o o p e r a t i v e s  and the e n f o r c e m e n t  of r u l e s  s h o u l d  

be s t r e n g t h e n e d  in the l e g i s l a t i o n  ( General A s s e m b l i e s ,  r e n e w a l  

of s t a t u t o r y  o r g a n s ,  c o n t r o l  and a p p r o v a l  of m a n a g e m e n t  

d o c u m e n t s ,  d i v e s t i t u r e  of the S t a t e  e t c . . . ) ;

5) T h e  laws s h o u l d  s t r e s s  c o o p e r a t i v e  e d u c a t i o n  and t r a i n i n g ;

6) T h e  r e g i s t r a t i o n  of c o o p e r a t i v e s  s h o u l d  b e  s i m p l i f i e d  and 

d e c e n t r a l i s e d ;

7) C o o p e r a t i v e  la w s  s h o u l d  m a k e  for e c o n o m i c a l l y  v i a b l e  

c o o p e r a t i v e s  a n d  e n s u r e  that t h e y  m a k e  p r o f i t s ;  and G o v e r n m e n t s  

s h o u l d  p r o v i d e  t h e m  w i t h  the n e c e s s a r y  m e a n s  to a t t a i n  t h e i r  

o b j e c t i v e s  as s p e c i f i c  p r i v a t e  e n t e r p r i s e s ;

8) L e g i s l a t i o n  s h o u l d  s t r e n g t h e n  the i s s u e  of r e s e r v e  f o r m a t i o n  

w h i c h  m a k e s  the c o o p e r a t i v e s  f i n a n c i a l l y  a u t o n o m o u s ;

9) P o l i t i c a l  n e u t r a l i t y  s h o u l d  be e n s h r i n e d  in the l e g i s l a t i o n  to 

p r o t e c t  the c o o p e r a t i v e s  fr o m  b e i n g  t a k e n  o v e r  b y  the S t a t e  and 

p o l i t i c a l  p a r t i e s ;

10) C o o p e r a t i v e s  s h o u l d  ta k e  a p p r o p r i a t e  m e a s u r e s  to o r g a n i s e  

t h e m s e l v e s  in o r d e r  to h a v e  e a s y  a c c e s s  to loans;

11) C o o p e r a t i v e s  s h o u l d  h a v e  a s c h e d u l e  of a c t i v i t i e s  and c l e a r l y  

d e f i n e d  o b j e c t i v e s  as w e l l  as the n e c e s s a r y  b u d g e t  to a t t a i o  

them;

12) T h e  r e l a t i o n s h i p  of c o o p e r a t i v e s  and the G o v e r n m e n t  s t r u c t u r e  

r e s p o n s i b l e  for t h e m  s h o u l d  be c l a r i f i e d  and c l e a r l y  s p e l t  out 

in the laws in o r d e r  to g i v e  t h e m  g r e a t e r  a u t o n o m y ;

13) L e g i s l a t i o n  s h o u l d  f o s t e r  the e m e r g e n c e  of u n i o n s  and 

a s s o c i a t i o n s  b y  a n d  for the c o o p e r a t i v e s  t h e m s e l v e s ;

14) In o r d e r  to f o s t e r  the e m e r g e n c e  a n d  l egal r e c o g n i t i o n  of 

c o o p e r a t i v e  s a v i n g s  and l o a n s  o r g a n i s a t i o n s  a n d  m a k e  th e m  

common, the s e m i n a r  r e c o m m e n d s  th a t  b a n k i n g  r e g u l a t i o n s  be 

a m e n d e d .  It is a l s o  i n d i s p e n s a b l e  that G o v e r n m e n t s  of the 

s u b - r e g i o n  t a k e  i n s p i r a t i o n  f r o m  the f r a m e w o r k  of the law 

p r o p o s e d  b y  S E N E G A L  o n  the su b j e c t ;

15) P a r t i c i p a n t s  in the s e m i n a r  r e c o m m e n d  that ICA and R O W A  

u n d e r t a k e  s t u d i e s  in m e m b e r  c o u n t r i e s  in o r d e r  to a n a l y z e  the 

p r o b l e m s  and d r a w  u p  a list of the a m e n d m e n t s  and i n n o v a t i o n s
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in c o o p e r a t i v e  la w s  to b e  d i s s e m i n a t e d  in the r e g i o n .  T h i s  c o u l d  

b e  u s e f u l  in s e n s i t i z i n g  the c o m p e t e n t  a u t h o r i t i e s  a n d  in 

i n i t i a t i n g  p r o g r a m m e s  d e s i g n e d  to r e v i e w  c o o p e r a t i v e  laws.

D o n e  in C o n a k r y ,  7 N o v e m b e r  1991

T h e  S e m i n a r
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J1QMS /NAME - PAYS/COUNTRY TITRE/ORGANISATIDN /ADRESSE 
FUNCTION/ORGANISATION/ADDRESS

BURKINA FASO

1. Mr. Olivier BALIMA

2. Mr. Andre DIALLO

Directeur d'Appui a la Promotion Cooperative 
Secretariat d 'Etat a 1 'Organisation du Monde Rural 
01 BP. 360 OUAGADOUGOU 01 
TEL. 31.08.44

President du Conseil d'Administration de I'UCOBAM 
BP. 211 OUAGADOUGOU 01 
TEL. 30.65.28

CAP VERT

3. Mr. Eugenio BARROS

4. Mr. TAVARES Aguiles Alexandrine

Institut National des Cooperatives du Cap Vert 
CP. 218 PRAIA
TEL.61.41.12 TELEX 6015 INC CV FAX{238) 61.39.59 

INC - FENACOOP CP 218 PRAIA
TEL. 61.38.15 TELEX 6015 INC CV FAX: (238) 61.39.59

COTE D'IVOIRE
5. Mr. MENAN KOUAME Koffi

6. Mr. BOIDOU Kouam^

Directeur de la Mutualite, de la Cooperation <S de 

1 'Animation Rurale - MINAGRA/DMC BP V 82 ABIDJAN 
TEL.22.29.64
President de I'Union des Cooperatives Agricoles de 
Niabl^ BP.1105 ABENGOUROU (RCI) TEL. 03 NIABLE

THE GAMBIA
7. Mr. Momodu M. DIBBA General Manager, Gambia Co-operative Union LTD 

P.O. Box 505 BANJUL
TEL. 92616 TELEX 2210 COOPS CV FAX (220) 92582

8. Mr. Dodou M. NYANG Director, Department of Co-operation
14, Marina Parade BANJUL TEL.21504

GHANA
9. Mr. Edward H. BOOHENE Chairman, Ghana Co-operative Bank P.O. Box 5292 

ACCRA-NORTH TEL. 22.86.03/22.23.21 TELEX 2446 G

% Fax 22.22.92
10. Mr. Oko-Nikoi DZANI Ag. Managing Director

Ghana Co-operative Bank - i d  ~

GUI NEE CONAKRY
11. Dr. Abdoulaye SYLLA Directeur du Service National d 'Assistance Technique 

aux Cooperatives - SENATEC/S.E.D. BP. 402 CONAKRY 
TEL. 44.11.06 TELEX 22211 F F E GE

12. Mme Fatoumata BAH Chargee des Cooperatives S Groupements Feminins 
Minist^re de 1 'Agriculture S des Ressources Animales 
B.P. 576 CONAKRY TEL. 44.4 3.88

13. Mme Safourath TOURE : DNFPR/MARA BP. 516 CONAKRY TEL. 44.43.88

. ../2---
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NOMS/MME - PAYS/COUNTRY TITRE/ORCANISATION/ADRESSE
FUNCTION/ORGANISATION/ADDRBSS

GUINEE CONAKRY - ANIMATEUR 

14. Mr. Salemoussa SOUMAH 

-OBSERVATEURS

1. Mr. Kononze BEIMY
2. Mr. Sekou M. KEITA

3. Mr. Mohamed BANGOURA
4. Mr. El Hadj Issiaga KOLOGA
5. Mr. Sekou Mary COULIBALY
6. Mr. Sekou TOURE
7. Mr. CONDE Yah-Safren
3. Mr. Papa Djibril BAH
9. Mr. KEITA Baba S K§moko CAMARA

10. Mr. KOUROUMA A. Frangois

Fondation Friedrich Ebert BP. 1875 CONAKRY TEL. ; 
44.31.75 TELEX 22277 F F E CE

DNFPP/MARA BP. 576 CONAKRY TEL 44.43.88 
SED/SCIO BP. 402 CONAKRY TEL. 44.20.39 
SED-SENATEC Commune Dixine 
Peche Artisanale
Fondation Friedrich Ebert BP. 1875 CONAKRY 44.31.75 
COPEAK - BOULBINET PORT CONAKRY 
SENATEC BP. 402 CONAKRY TEL. 44.11.06

DNFPR/MARA BP. 576 CONAKRY TEL. 44.43.88

MALI
15. Mr. Daouda TANCARA

16. Mr. Djime DIALLO

Directeur National de 1 'Action Cooperative S du 
D^veloppement Regional et Local du Mali BP. 86 
BAMAKO TEL. 22.53.85 FAX (223) 22.61.93

President de 1'Union Nationals des Planteurs et 
Maraichers du Mali (U.N.C.P.M. ) BP. 2430 BAMAKO 
TEL. 22.81.37

NICER
16. Mr. SOUSSOU Moussa

Directeur General de 1'Union Nationale des 
Cooperatives BP. 296 NIAMEY TEL. 73.44.48

NIGERIA

17. ALH. Sani ABDALLAH

Federal Director of Co-operatives Federal Ministry 
of Employment, Labour S Productivity P.M.B. 12576 
IKOYI-LACOS TEL.01 687146/01 685 657 TELEX/22632 
BESTEL NG FAX 685833

SENEGAL

18. Mr. El Hadj Baba DIAGNE SAMB

19. Mr. Mamadou SALL

President de I'Union Nationale des Cooperatives
Agricoles du Senegal UNCAS BP. 3225 DAKAR TEL. 23. 85

President de I'Union Regionale des Cooperatives
Agricoles du Senegal - URCAS BP. 296 KAOLACK TEL. -.
41.17.41

INVITES :

1. Mr. Lars MARCUS

President Mondial de 1 'ACI 
Piperseatan 16
11224 STOCKHOLM (SUEDE) TEL.(46) 8 650 7153 
FAX: (49) 8 650 7153

2. Mr. Claes R. THORSELIUS

3. Mr. Torger DAHL

4. Mr. Jan-Eirik IMBSEN

Directeur General Adjointde 1 'ACI 
15, Route des Morillons
CH-1218 LE GRAND-SACONNEX/CENEVE-1 (SUISSE) 
TEL. ; 4122 798 4121 FAX: (4122) 798.4122 
TELEX : 41 56 20 ICA CH

Director of NRD/NORCOOP P.O. Box 115 
N-2013 SKJETTEN (NORWAY) TEL.:(47) 6 345 000 
FAX: (47) 6 845 130 TELEX 74580 SNV .V

NRD/NORCOOP RESREP P.O. Box 505 3ANJVZ 
TEL. 43507 TELEX 2270 COOPS GV r.kX:.Z20, 92532


